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[1] Thisisan appea from a Judgment of Mr. Justice Beaubier of the Tax Court of Canada,
2006 TCC 345, dated June 19, 2006, which dismissed that part of the appellant’s appeal from the
Minister of National Revenue' s reassessment of its 1996 taxation year pertaining to the sale of its

interest in a property situated in South Surrey, British Columbia
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[2] More particularly, the Judge concluded that the disposition of the appellant’ sinterest in the
property constituted a gain on income account and not again on capital account for the purposes of

the Income Tax Act (the“Act”).

[3] Atissuein this appeal is whether the Judge made a pal pable and overriding error in holding
that the appellant’ s acquisition and sale of an interest in the property constituted “an adventure or
concern in the nature of trade” and thus, that the gain from the sale of that interest isincome from a

business.

THE FACTS
[4] The relevant facts are not in dispute and a brief review thereof will be useful to a proper

understanding of the issue before us.

[5] The appellant operates aretail grocery chainin Canadain anumber of locations from
Thunder Bay west to Vancouver Idand and is awholly-owned subsidiary of Safeway Inc., aU.S.

corporation.

[6] Out of its approximately 31,000 employees, 40 are employed in its Real Estate Department,
whose activities are entirely concerned with supporting the appellant’ s retail stores. Those activities
are focused on new store development, remodelling of existing stores and closure of under-

performing stores. The appellant’s Real Estate Department does not pursue activities pertaining to



Page: 3

rea estate development, i.e. for the purposes of making a profit on the purchase and sale of real

edtate.

[7] In early 1988, Schroeder Properties Ltd. (* Schroeder”), amgor land and retail shopping
centre devel opment firm with whom the appellant had a history as a tenant in a number of its
shopping centres, approached the appellant with aview to having it as an anchor tenant in afuture

shopping centre.

[8] At the time that Schroeder approached the appellant, the site of the proposed shopping
centre, a 20.5-acre parcel of land in South Surrey, British Columbia (“Peninsula Village™), was
zoned residential and would have to be rezoned commercia before Schroeder could proceed with

construction of the proposed shopping centre.

[9] When the appellant made it known to Schroeder that it was interested in locating a grocery
store in the proposed shopping centre, Schroeder was encountering difficulties with respect to the
rezoning of the site and informed the appellant that rezoning could take up to two years. | should

point out that Schroeder’ s application for rezoning was filed in September 1987.

[10] Becauseit did not have the resources to finance the site for up to two years, Schroeder
sought a partner to assigt it in the financing of its project. Having failed to find such a partner,
Schroeder approached the appellant in March 1989 to find out if it would be interested in joining it

in the development of the site. Because of its strong view that having one of its grocery stores
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located at the proposed site was crucia to itslong-term strategy of strengthening its position in the

market, the appellant decided to enter into a co-ownership agreement with Schroeder.

[11] More particularly, the appellant entered into the aforesaid agreement because of its view that
astore situated in the proposed site would enable it to capture the grocery market in an area of
increasing residential growth and that it would prevent competitors from building a grocery store on

the site.

[12] Atthetimethat Schroeder approached the appellant with respect to the possibility of its
acquiring an interest in Peninsula Village, the zoning of the property, as| have just indicated, was
residential. On the assumption that rezoning would eventually occur, Schroeder presented two
scenariosto the appdllant: thefirst one wasif development commenced by September 1, 1989,
there would be atotal potentia profit of $12,072,890; the second was that if development

commenced by September 1, 1991, there would be atotal potential profit of $11,462,549.

[13] On the assumption that rezoning would not take place, Schroeder presented a different
scenario to the appellant, i.e. aresidential contingency plan whereby the land would be sold to a
residential developer for the building of condominiums and townhouses. In this scenario, there
would be a potential net profit to the joint venture of either $3,039,400 or $1,504,000, depending on

whether the sale occurred closer to September 1989 or September 1991.
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[14] Inthe event, the appellant entered into an agreement with Schroeder entitled “ Peninsula
Village Co-Ownership Agreement” (the “Agreement”), dated April 24, 1989, pursuant to which it
acquired a54% interest in the property. Sections 3.02 and 3.03 of the Agreement set out the purpose
thereof and the scope of the parties’ activitiesin entering into it:

Section 3.02 — Purpose

The purpose of this Agreement is to establish and define the manner in which the Parties
intend to develop their respective Co-Ownership Interest in the Property for the limited
scope set forth herein. The Parties agree that their relationship isthat of co-owners, as
tenants-in-common, in respect of the Property and not that of partners, nor isit intended that
the relationship of partnership be created between the Parties in respect of the ownership and
development of the Property of their respective Co-Ownership Interest in the Property.

Section 3.03 — Scope of the Parties Activities

The activities of the Partiesin relation to the Property by reason of this Agreement shall be

limited strictly to:

(& acquiring the Property;

(b) planning for the development of the Property, whether in Phases or otherwise, asafirst-
class shopping centre, subject to obtaining necessary zoning, as contemplated in the
Project Summary;

(c) development of the Centre including, without limitation, construction, financing and
leasing thereof;

(d) operating, leasing and managing the Property on an ongoing basis as arevenue
producing rental property; and

(e) sdling al or apart of the Property in accordance herewith.

[15] Pursuant to section 4.08 of the Agreement, the appellant undertook to execute and deliver
the “ Safeway Lease’. The section provides asfollows:

Section 4.08 — CSL as Tenant

1 As soon as reasonably practical, and in any event on or prior to completion of
installation of a substantial portion of the foundations and footings for the Centre,
CSL will execute and deliver the Safeway Lease for execution and delivery by the
Nominee Corporation. For_clarity, the obligation of CSL [the appellant] to




Page: 6

execute and deliver the Safeway L easeisindependent of the other obligations
of CSL hereunder and will survivethetermination of this Agreement or
completion of the compulsory purchase of the CSL Co-Interest Owner ship
herein contemplated.[Thisis areference to the option given to the appellant in

section 10.11 of the Agreement.]
[Emphasis added]
[16] The Agreement further provided that:
1 Schroeder or its nominee would be appointed project manager, leasing manager and
property manager.
2. The appellant had the right to require Schroeder to purchase its co-ownership interest in the

property for $2,000,000 over its costs within 60 days after rezoning was achieved (Section
10.11 of the Agreement)

3. If rezoning did not occur within areasonable period of time, the appellant had the option of
purchasing not less than 6 acres of the property, in an areato be agreed upon (Section

10.12 of the Agreement).

[17] The Safeway Lease was executed by the appellant on October 3, 1991, for a 20-year term

commencing November 10, 1991 and terminating November 15, 2011.

[18]  Following the rezoning of the property to commercial, which occurred prior to August 30,
1990, the appellant did not exerciseits rights under section 10.11 of the Agreement. The shopping
centre was completed in 1991 and theinitial lease-up period was from November 1991 to

November1994.
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[19] Theappelant’sinterest in the property waslisted for sale in January 1993, but was taken of f
the market in May of that year. Between that time and March 1996, a number of offers were made
for the appellant’ sinterest in the property, including onein July 1994 by Schroeder in the sum of
$17,375,000. That offer did not succeed because Schroeder was unable to secure adequate
financing. However, an offer made by Real Fund in March 1996 was found to be acceptable by the
appellant. As aresult, the appellant made the following gain:

Proceeds of sale: $18,021,811

Adjusted cost-base:  $13,462,253

Gainon disposition:  $4,559,558

[20] | should point out that discussions with Schroeder regarding the sale of the appellant’ s 54%

interest in Peninsula Village had commenced in August of 1992.

THE TAX COURT DECISION

[21]  The Judge began by first outlining the assumptions on which the Minister relied in
reassessing the appellant for the 1996 taxation year. Then, after stating the issue for determination
and referring to the relevant provisions of the Act, the Judge indicated which of the Minister’s
assumptions had either been established by the evidence or had not been refuted by the appellant.

He then dealt with the remaining assumptions.
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[22] | donotintend to review all of the Judge's comments and findingsin regard to these
assumptions. | will, however, emphasi ze those which, in my view, bear relevance to the

determination of the appeal.

[23] Firg, inrespect of assumption 9(g), i.e. that “The areawhere Peninsula Village islocated
had speculative potential of which the appellant was aware;”, the Judge made the following
remarks:

9(g) Theareawhere PeninsulaVillageislocated had acritical potential for alarge grocery

dore, in the Appellant's view. Its memos and documents indi cate that the Appellant

considered that the value of the site would increase in any event resulting in limited risk to
the Appellant.

[24]  With respect to assumption 9(w), i.e. that “ Upon rezoning the Appellant had an option to
take a guaranteed profit of two million dollars but the Appellant did not exercise this option and
continued to hold itsinterest and compl ete the development of Peninsula Village;”, the Judge made
the following finding:

9(w) Istrue. However, thisfact supports the Appellant's contention that it entered into the
agreementsin order to build and operate a store.

[25]  With respect to assumption 9(x), i.e. that “ The Appellant's intentions upon entering the
Agreement were to develop Peninsula Village into a shopping centre and then sl itsinterest at a
profit;”, the Judge found as follows:

9(x) Isquedtionable, and the subject of this appeal. The Appellant wanted to build a

store. That was its mative for entering into its deal with SPL. The Appellant considered the
store site to be ideal and necessary to buy for its own store and to prevent a competitor from
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building on or near that site. The evidenceisthat it did not intend to sell at aloss, that it
projected a possible sale at a profit greater than what it got on the sale and that it did
not expect to sall at aloss.

[Emphasis added]

[26]  With respect to assumption 9(y), i.e that “The Appellant never intended to retain ownership
of Peninsula Village and to earn arenta income from it;”, the Judge found that that assumption was

correct.

[27]  With respect to assumption 9(bb), i.e. that “ The Appellant intended to wait until a
substantial portion of Peninsula Village was leased out and then sdll itsinterest at a profit;”, the
Judge found that the appellant’ s intention wasto sell itsinterest in Peninsula Village and not to
remain as along-term landlord. In the Judge' s view, the purpose of the joint venture was to enable
the appellant to establish its store on the site as advantageoudy as possible, and that having been

accomplished, to sall itsinterest in the property.

[28] At paragraph 10 of his Reasons, the Judge stated the true question before him: did the
appellant enter into a separate adventure in the nature of trade to purchase an interest in Peninsula

Village and sl that interest at a profit?

[29] Inorder to answer that question, the Judge reviewed the Agreement and, more particularly,
sections 3.01, 3.02 and 3.03. Hisreview thereof led him to the following finding:

... The parties purposeisto rezone the property and develop a shopping centre on the
approximately 20 acres with 50-50 voting rights and to sell the property (see paragraph



[30]

3.03). If that zoning is achieved, which isthe purpose of the deal, paragraph 10.11 reads

asfollows:

Section 10.11 - Compulsory Purchase of CSL Co-
Ownership Interest

1. Notwithstanding anything to the contrary herein
contained, SPL2 and CSL agree that CSL shall have the
right, on written notice delivered to SPL2 within 60 days
after Rezoning, to require SPL2 to purchase the Co-
Ownership Interest of CSL in the Property, for acash price
equivaent to the aggregate of :

(& CSL's Proportionate Share of the Devel opment
Costsincurred by the Partiesto the date of such notice;

(b) thesum of two million dollars; and

(c) the Development Costsincurred by CSL, if any,
between the date of such notice and the completion of the
compulsory purchase.

2. The compulsory purchase will complete in the offices
of SPL2's Vancouver solicitors on the first Business Day
which is at least 60 days after delivery of the notice and
the provisons of Schedule "E" will apply, mutatis
mutandis.

[Emphasis added]
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At paragraph 12 of his Reasons, the Judge returned to the Agreement and opined that it

clearly revealed the intent of the parties thereto which, in his view, was the rezoning of the property

for ashopping centre. On that premise, the Judge made the link to clause 10.11 of the Agreement

which granted the appellant the right to sell itsinterest for $2,000,000 over its costs.

[31]

On the basis of these findings, the Judge concluded, at paragraph 13 of his Reasons, that the

appellant’ sintention in acquiring an interest in Peninsula Village wasto resell it at a profit. He went
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on to state that the appellant had not exercised its rights under section 10.11 because it believed that

it could make a greater profit by delaying the sale to a future date.

[32] Consequently, the Judge concluded that the appellant’ s transaction was an adventure in the

nature of trade and that, as aresult, the proceeds of the sale constituted a gain on income account.

THE GROUNDS OF APPEAL

[33] Theappdlant submitsthat the acquisition of itsinterest in Peninsula Village and the sale
thereof did not constitute an adventure or concern in the nature of trade and that the Judge erred in
so concluding. More particularly, the appellant says that in reaching his ultimate conclusion, the

Judge made a number of errors.

[34] Firdly, the appellant saysthat Beaubier J. made a palpable and overriding error in finding
that the appellant had not exercised itsrights under section 10.11 “because it projected, and upon
sale attained, agreater profit” (paragraph 13 of the Judge' s Reasons). The appellant argues that the
evidence clearly reveasthat it did not exercise its rights under section 10.11 because it sought to
ensure, by its continued ownership of an interest in the joint venture, that it would obtain a grocery

store on the site.

[35] Theappellant further says that the Judge made a palpable and overriding error in inferring
that, from the outset, it intended to sell itsinterest in the property at a profit by reason of the fact that

pursuant to section 10.11, it could sell itsinterest for its costs plus $2,000,000. The appellant argues
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that, contrary to the Judge' sfinding, the inclusion of section 10.11 in the Agreement was made for
the purpose of alowing it, if circumstances so warranted, to exit from the Agreement. In the event,
it chose not to exercise that option which, inits view, could have jeopardized its ability to locate a

dtore at the Site.

[36] Finaly, the appdlant says that the Judge erred in concluding that the acquisition of its
interest in the property was an adventure in the nature of trade. It says that there was no evidence to
support the assertion that the lease of the store and the Agreement constituted separate transactions.
It dlso saysthat it isclear that it did not acquire and deal withitsinterest in PeninsulaVillageina
manner in which adeveloper of shopping centres would have. The fact that it did not intend to keep
itsinterest in the property for along period is not in itself, according to the appellant, sufficient to
lead to the conclusion that there was an adventure in the nature of trade. The plain fact isthat it
entered into thejoint venture for the sole purpose of securing agrocery store on the site and to
prevent its competitors from doing so. Consequently, the appellant submits that the transaction

cannot be characterized as an adventure in the nature of trade.

[37] Therespondent submits that the Judge applied the proper test in determining whether the
appellant’ s transaction constituted an adventure in the nature of trade and that he came to the correct
conclusion. Inits view, there was ample and uncontradicted evidence to support the Judge' sfinding

that the appellant intended, from the outset, to resall itsinterest for a profit.
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ANALYSIS

A. Standard of Review:

[38] Theissuebefore usin the apped isessentialy afactual one. Thus, in order to succeed, the
appellant must satisfy us that the Judge made a palpable and overriding error in his assessment of

the evidence and, more particularly, with regard to the inferences which he drew from his findings.
As the Supreme Court of Canada held in Housen v. Nikolaisen, [2002] 2 SCR 235, at paragraph 8:

If thereis no palpable and overriding error with respect to the underlying facts that the tria
judge relies on to draw the inference, then it is only where the inference-drawing process
itself is papably in error that an appellate court can interfere with the factual conclusion.

[39] Themeaning of the expression “pal pable and overriding error” was explained by the
Supreme Court of Canadain H.L. v. Canada (Attorney General), [2005] 1 S.C.R. 401, where Fish
J., writing for amajority of the Court, said at paragraph 55:

“Papable and overriding error” is at once an elegant and expressive description of
the entrenched and generally applicable standard of appellate review of the findings of fact
a tria. But it should not be thought to displace aternative formulations of the governing
standard. In Housen, for example, the mgority (at para. 22) and the minority (at para. 103)
agreed that inferences of fact at trial may be set aside on apped if they are” clearly wrong”.
Both expressions encapsul ate the same principle;_an appellate court will not interferewith
thetrial judge sfindings of fact unlessit can plainly identify the imputed error, and
that error isshown to have affected theresult.

[Emphasis added]

B. Adventurein the Nature of Trade;

[40]  Although the definition of “business’ found in section 248(1) of the Act includes*an

adventure or concern in the nature of trade”, it does not define that concept. In Principles of
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Canadian Income Tax Law, 5th ed.(Toronto: Carswell, 2005) at p. 333, the learned authors, Hogg,
Magee and Li, explain the concept of an adventure in the nature of trade asfollows:

An adventure or concern in the nature of tradeis an isolated transaction (which lacks the
frequency or system of atrade) in which the taxpayer buys property with the intention of
selling it a a profit and then sellsit (normally at a profit, but sometimes at aloss).
Accordingly, when ataxpayer entersinto an isolated transaction (or only few transactions),
he or sheisnot atrader. But, if the transaction was a speculative one, intended to yield a
profit, it isin the name of abusiness.

[41] InFriesenv. Canada, [1995] 3 S.C.R. 103, Mgor J., writing for amajority of the Supreme
Court, remarked, at page 115, that the concept of an adventure in the nature of tradeisajudicia
creation designed to determine which purchase and sade transactions are of a business nature and
which are of a capita nature. Major J. then made the point that for a purchase and sale to constitute
an adventure in the nature of trade, there had to be a*“ scheme for profit-making”. In hisview, there
was arequirement for the taxpayer to have had an intention of gaining a profit from his transaction
and, in that regard, he referred to Interpretation Bulletin I T-459: “ Adventure or Concern in the
Nature of Trade” (Sept. 8, 1980), which sets out the relevant tests found in the case law for a
determination of whether atransaction constitutes an adventure in the nature of trade. Paragraph 4
of IT-459 provides asfollows:

In determining whether a particular transaction is an adventure or concern in the nature of

trade the Courts have emphasized that all the circumstances of the transaction must be

considered and that no single criterion can be formulated. Generally, however, the principal

tests that have been applied are asfollows:

(@ whether the taxpayer dedt with the property acquired by him in the ssme way asa

dealer in such property ordinarily would deal withit;
(b) whether the nature and quantity of the property excludes the possibility that its sadle was

theredlization of an investment or was otherwise of a capital nature, or that it could
have been disposed of other than in atransaction of atrading nature; and
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(o) whether the taxpayer’ sintention, as established or deduced, is consistent with other
evidence pointing to atrading motivation.

[42] InInterpretation Bulletin IT-218R can be found alist of factors which courts have used to
determine whether a transaction pertaining to real estate is an adventure in the nature of trade:

(a) the taxpayer's intention with respect to the real estate at the time of its purchase;

(b) feasibility of the taxpayer's intention;

(c) geographical location and zoned use of thereal estate acquired;

(d) extent to which intention carried out by the taxpayer;

(e) evidence that the taxpayer's intention changed after purchase of the red edtate;

(f) the nature of the business, profession, caling or trade of the taxpayer and associates;

(g) the extent to which borrowed money was used to finance the real estate acquisition and
the terms of the financing, if any, arranged;

(h) the length of time throughout which the real estate was held by the taxpayer;
(i) the existence of persons other than the taxpayer who share interestsin the real edtate;

() the nature of the occupation of the other persons referred to in (i) above aswell astheir
stated intentions and courses of conduct;

(k) factors which motivated the sale of the red edtate;
() evidence that the taxpayer and/or associates had dealt extensively in red estate.
None of thefactorslisted in 3 above are conclusive in themselves for the purpose of

determining that again arising on the sale of red estate constitutes income or a capital gain.
Therelevance of any factor to such a determination will vary with the facts of each case.
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[43] | agree entirely with the authors of Principles of Canadian Income Tax Law, supra, when
they say, at page 334, that although the courts have used various factors to determine whether a
transaction congtituted an adventure in the nature of trade or a capital transaction, namely, those
found in IT-218R, the most determinative factor isthe intention of the taxpayer at the time of
acquiring the property. If that intention reveals a scheme for profit-making, then the Court will

conclude that the transaction is an adventure in the nature of trade.

[44] Itisclear from his Reasons for Judgment that the Tax Court Judge relied on the third test
found in 1T-459, i.e. “whether the taxpayer’ sintention, as established or deduced, is consistent with
other evidence pointing to atrading motivation, for his determination that the sale by the appellant
of itsinterest in Peninsula Village constituted an adventure in the nature of trade”. The Judge
examined the Agreement and concluded that it made clear the intent of both parties thereto. Because
of hisview that the main purpose of the Agreement was to obtain the rezoning of the property, he
found in section 10.11 of the Agreement a clear intent on the part of appellant to sall itsinterest,
from the outset, at a profit. He was reinforced in his view by the fact that the appellant had not

exercised its rights under section 10.11 because it hoped to make a greater profit in the future.

[45] Before addressing the criticism directed by the appellant at the Judge' s conclusion that the
transaction constituted an adventure in the nature of trade, it will be useful to examine some of the

decisions which have dedlt with thisissue.
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[46] | begin with the Exchequer Court’ s decision in Hazeldean Farmv. Canada (Minister of
National Revenue -- M.N.R)), [1967] 1 Ex. C.R. 245, in which the Court had to decide whether the
proceeds of sale of aproperty to the National Capital Commission (the “NCC”) constituted income
or acapital gain. The background to the sale was that in 1944, three promoters bought a 619-acre
farm on the outskirts of Ottawa, which they immediately transferred to a company which they
incorporated with the declared object of carrying on farming. The company subdivided 67 acres of
river frontage into 187 lots. One hundred and twenty of the lots, in addition to other parcels of land
totalling approximately 70 acres, were sold to various purchasers over the course of 14 years. The
remaining property was leased successively to two farmersfor annua rentals until 1959, when it

was sold to the NCC.

[47] Inaddressing the issue before him, Noél J. began, at pages 255 and 256, by emphasizing
that the drawing of the line between income and capital gains was a difficult undertaking. He
expressed himself asfollows:

Although there have been many decisions as to whether profits on the sale of land are of a
capitd or income nature, it is till practically impossible to define with certainty the
boundary line between income and capital gains. A solution to many of these problems has
been found in acombination of factors, such astheintent of the taxpayer, the fact that it was
an isolated transaction, the relationship to the taxpayer's ordinary mode of business and the
nature of the transaction, each of which alone may not lead to inferences of trade but which,
taken together with many other circumstances in their totality, may convince a court that the
transaction under investigation is one of a capital nature.

[48] Hethen went onto expressthe opinion that in order to determine whether a transaction

congtituted an adventure in the nature of trade, it was necessary to determine the exclusive purpose
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in the taxpayer’ s mind when he acquired the property. More particularly, the judge stated that he
had to determine whether the taxpayer’ sintention “was to exploit it [the property]” or whether it
was acquired also with aview to resdlling it a a profit depending on the opportunities that would

arise” (p. 256 of Reasons).

[49] After stating that there was no doubt that the 67 acres of water frontage, which the taxpayer
sold between the time of acquisition and 1959, had been purchased for the purpose of resalling them
at a profit, he then opined that the appellant’ s intention was not so clear in regard to the remainder
of the property which had been sold in 1959 to the NCC. Thus, the question to be resolved by the
Court was whether the appellant’ s intention in purchasing the property was for the exclusive
purpose of farming the land or whether it had a“dual intent” of holding the land and developing it
“until it became ripe for profitable disposition and in the interim deriving some income from some

farming activities and rental of the property” (p. 256 of the Reasons).

[50] The Judge then opined, at page 256, that it was not sufficient, in determining whether the
taxpayer had a*“ secondary intention” of reselling the farmland at a profit when circumstances made
that desirable,

... tofind merely that, if the purchaser had at the time of a purchase, stopped to think about

it, he would have had to admit that, should a sufficiently strong inducement be presented to
him at some time after acquisition, he would resell.

[51] Nod J. went on to say, at page 257:

... Togivea capital acquisition transaction the dual char acter of being at the same
timeaventurein the nature of trade, the purchaser must have had at thetime of the
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acquisition, the possibility of resalein mind as an oper ating motivation for the
acquisition. Asafinding that such motivation existed will have to be based on inferences
from the surrounding circumstances rather than direct evidence of what wasin the
purchaser’ s mind, the whole course of conduct of the appellant has to be examined and
assessed.

[Emphasis added]

[52] The Judge then went on to examine the evidence before him and found that it supported the
taxpayer’ s assertion that itsintent, at the time of acquisition, was to use the land for farming
purposes. The Judge further opined that there were no surrounding circumstances from which an
inference could be drawn that at the time of acquisition, the taxpayer had a secondary motivation,

i.e. an intent to purchase the property for the purpose of turning it into a profit.

[53] | now turnto this Court'sdecisionin Reicher v. R, [1975] 12 N.R. 31, wherein the taxpayer
had formed a partnership with two other professionals in order to purchase land and to construct an
office building thereon to their custom specifications for the lodging of their own businesses. The
construction of the building began in May 1968 and was completed in July of that year. Because the
taxpayer’ sfinancia position took aturn for the worse in July, he offered his share to his partners, in
conformity with their agreement, but they were unable to purchaseit. Asaresult, the three partners
agreed to sell their office building and lease it back. The transaction, which yielded a substantial
profit to the partners, took place in March 1969. The Minister assessed the taxpayer’ s share of the
profits as taxable income from a venture in the nature of trade. The taxpayer’ s appeal to the Tax

Review Board was dismissed. The taxpayer appealed to this Court and was successful.
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[54] Theissue before the Court was stated succinctly by Jackett C.J. at paragraph 4 of his
Reasons:

Prima facie the profit in question arose from the sale of property acquired and used, in part,
for the carrying on of the owners businesses and, asto the rest, for leasing for income-
producing purposes; and, as such, was not profit from a business or from a“venture in the
nature of trade’. |t is common ground, however, that the assessment under attack was
made on the assumption that “acquisition of the subject land and the constr uction of
the subject a building wasdone ... with aview to dealingin, trading in, or otherwise
turning to account at a profit” and the appellant acceptsit that he had an onus of showing
that the possibility of disposing of the property at a profit was not one of the operating
motivationsin acquiring the land and building the building.

[Emphasis added]

[55] The Chief Justice noted that the taxpayer and his partners had given evidence that in
acquiring the property, they had never given any thought to acquiring it for the purpose of selling it
at aprofit. With respect to this evidence, the Chief Justice indicated that it was obvioudly not
conclusive. In hisview, such evidence had to be considered in the light of al the surrounding
circumstances from which the Court had to determine, on a balance of probability, whether the
possibility of resale at a profit was one of the motivating factors which led them to acquire the
property in question. In concluding that the circumstances of the case did not support an inference
that the possibility of resale was a motivating consideration in the decision of both the taxpayer and
his partners to proceed with the construction of the building, the Chief Justice opined that there was
nothing in the evidence, prior to the decision to proceed with the project, which suggested that the
partners had ever given “any consideration ... to anything other than ownership” (para. 9 of the

Reasons).
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[56] Mr. Justice Le Dain wrote concurring Reasons. At paragraph 18, he formulated the question
before the Court in the following terms:

Theissueon thisappeal iswhether at thetimethey acquired the property the
appellant and his partners had a secondary intention, as an oper ating motivation for
such acquisition, to sell the property at a profit should a suitable opportunity present
itsdlf. The evidenceis clear and uncontradicted that the appellant and his partners acquired
the property with the intention of assuring themselves of suitable accommodationin it for
their professional purposes. The building was completed and furnished to their specifications
for such purpose. They would have defeated this purpose had they sold it to athird party
without satisfactory provision for continued occupancy by themselves on along-term basis
that would accommodate the expanding requirements of their business. Thustheissueis
really whether at the time they acquired the property the appellant and his partners had the
secondary intention of entering into a sale with leaseback of the property should a suitable
opportunity present itself.

[Emphasis added]

[57] LikeJackett C.J, LeDain JA. adso came to the conclusion that in proceeding with the
construction of their building, the taxpayer and his partners did not have, as amotivating reason, the
acquisition of the land and the construction of the building for the purpose of selling it at a profit

with leaseback or otherwise.

[58] Ladtly, in Hiwako Investments Ltd. v. M.N.R. (1978), 21 N.R. 220, the issue before this
Court was whether a profit of over $1,000,000 on the purchase of an apartment building consisting
of eight separate residentia apartments and the resale thereof 11 months later, was a profit from a

business.
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[59] Inconcluding that the evidence did not persuade him that the sale of the property
“completed an adventure or concern in the nature of trade” (para. 6), Jackett C.J. made the following
points. First, the fact that the taxpayer had in mind, as a consideration in making the purchase, the
prospect of inflation in land values was not “evidence of a purchase for re-sale amounting to the
launching of an adventure or concern in the nature of trade”. Second, the Chief Justice made the
point that the evidence did not support an inference that the prospect of resale at a profit wasa
motivation for the purchase. In the Chief Justice' s view, the findings of fact of the Tria Judge did
not amount to more than afinding that the taxpayer had invested in a profit-producing property that
would increase in value and that future circumstances might require a change in hisinvestments.
Such afinding, opined the Chief Justice, was not afinding from which it could be inferred that there
was an adventure in the nature of trade. He said the following at para 8:

... It amounts to no more than afinding that there was a wise investment appreciation of the

facts, viz, that the property would be re-sold if and when there were such achangein

circumstances as to make such are-sale the sensible course of action and that, if such re-sale
became advisable, the property would have appreciated in value.

[60] Asaresult, the Chief Justice concluded that the Tax Review Board had been wrong to
dismissthe taxpayer’ s appea from the Minister’s assessment. In concluding his Reasons, at para.
20, the Chief Justice briefly discussed the concept of “secondary intention”:

I might also add aword with reference to "secondary intention"”. In my view, thisterm does
no more than refer to apractical approach for determining certain questions that arisein
connection with "trading cases' but there isno principle of law that is represented by this
tag. The three principal, if not the only, sources of income are businesses, property and
offices or employments (section 3). Except in very exceptional cases, again on the purchase
and re-sde of property must have asits source a"business' within the meaning of that term
as extended by section 139. Where property is bought and re- sold at a profit or loss, the
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question whether the profit or loss must be taken into account for tax purposes depends,
therefore, generally speaking, on whether

(@ itisaprofit or lossfrom a"business’ within the ordinary sense of that term, or
(b) itisaprofit or loss from an undertaking or venture in the nature of trade.

It may be a profit or lossfrom a"business’ in the ordinary sense of that word if the
transaction falls within the scope of the business carried on. I f property isacquired when
thereisno business even though one possibility in the mind of the purchaser isto use
the property asthe capital asset of a proposed business-- or_the pur chaser has not
considered how hewill useit -- a re-sale may be the consummation of a venturein the
natur e of trade. Where the subject of the purchase and re-saleis an active profit producing
property, it may be more difficult to conceive of its having been acquired both as an
investment in the sense of property to be held for the income arising therefrom and asa
speculation in the sense of an undertaking or venture in the nature of trade. | am not aware of
aclear cut decision with reference to a case of thiskind but | do not regard it as theoretically
impossible.

[Emphasis added]

[61] A number of principles emerge from these decisions which | believe can be summarized as
follows. Firgt, the boundary between income and capital gains cannot easily be drawn and, asa
conseguence, consideration of various factors, including the taxpayer’ s intent at the time of
acquiring the property at issue, becomes necessary for a proper determination. Second, for the
transaction to congtitute an adventure in the nature of trade, the possibility of resale, as an operating
motivation for the purchase, must have been in the mind of the taxpayer. In order to make that
determination, inferences will have to be drawn from al of the circumstances. In other words, the
taxpayer’ s whole course of conduct has to be assessed. Third, with respect to “secondary intention”,
it also must also have existed at the time of acquisition of the property and it must have been an
operating motivation in the acquisition of the property. Fourth, the fact that the taxpayer

contemplated the possibility of resale of hisor her property isnot, in itself, sufficient to conclude in
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the existence of an adventure in the nature of trade. In Principles of Canadian Income Tax Law,
supra, the learned authors, in discussing the applicable test in relation to the existence of a
“secondary intention”, opine that “the secondary intention doctrine will not be satisfied unlessthe
prospect of resale at a profit was an important consideration in the decision to acquire the property”
(see page 337). | agree entirely with that proposition. Fifth, the viva voce evidence of the taxpayer
with respect to hisor her intention is not conclusive and has to be tested in the light of al the

surrounding circumstances.

[62] Withthese principlesin mind, | now turn to the appellant’ s grounds of appedl. First, the
appellant says that the Judge made a pal pable and overriding error when he concluded that it had not
exercised its rights under section 10.11 of the Agreement because it expected to make a greater
profit in the future. Second, the appellant says that the Judge a so made a pal pable and overriding
error in inferring by reason of section 10.11 of the Agreement that it intended to resell, from the
outset, itsinterest in Peninsula Village at a profit. It isimportant to point out that the appellant does

not argue that the Judge made any error of law.

[63] Although the Judge appearsto have taken anarrow view of the objectives sought by the
partiesin entering into the Agreement by placing too much emphasis on the rezoning of the
property, | am satisfied, after careful consideration of both the evidence and the relevant principles,
that the Judge made no pal pable and overriding error in concluding that the transaction at issue
congtituted an adventure in the nature of trade. | am of the opinion that there was sufficient evidence

in the record to support his conclusion.
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[64] With respect to the appellant’ sfirst attack on the Judge’ s decision, | am of the view that
even if the Judge' sfinding that the appellant had not exercised its rights under section 10.11 of the
Agreement because it expected to make agreater profit in the future cannot be supported by the
evidence, it does not affect his ultimate conclusion. What the Judge had to decide was whether the
appellant intended, upon its acquisition of an interest in Peninsula Village, to resdll it at aprofit. In
other words, was the resale of itsinterest at a profit an important factor in its decision to acquire a
54% interest in Peninsula Village? In my view, the fact that the appellant did not exercise its option
under section 10.11 is, in the end, irrelevant to the determination of its intention at the time of the

acquisition.

[65] Theappdlant’s second challenge, however, goesto the heart of the case. The appellant says
that there was no basis in the evidence for the Judge' sinference that it intended, from the outset, to
resdll itsinterest at a profit. In my view, there is ample evidence to support the Judge’ sinference. As
the respondent points out, the finding and inference found in paragraph 13 of the Judge’ s Reasons
cannot be examined in isolation. The Judge’ s reasoning on the issue isfound at paragraphs 9 to 14
of his Reasons, wherein he makes a number of findings which are material to his conclusion. Firgt,
the Judge made note of the fact that the only witness heard during the trial, Donald Wright, Senior
Vice-President of Real Estate and Engineering for the appellant, testified that the appellant did not
intend to remain forever in the joint venture. At paragraph 9 of his Reasons, the Judge finds as
follows:

[9] Mr. Wright tedtified that when it entered into the joint venture agreement, CSL
intended to eventually sdll itsinterest in the joint venture agreement - neither for a profit nor
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aloss. He said that Appellant did not intend to lose money on the eventua sale of itsjoint
venture interest; it hoped or expected to profit from its sale, and it projected a possible profit.
Rather, he said it intended to make a profit from the operation of its store. Some of its vetoes
in the development of the site reduced the ultimate value of the joint venture to enhance the
sore's profit. For instance, it chose additional parking over additiona store premises and
vetoed more profitable leases to stores competitive to Safeway.

[66] The Judge then canvassed the various sections of the Agreement which made clear the
object thereof and the scope of the parties’ activitiesin entering into the Agreement. It isin that
context that he noted the appellant’ srights to sell itsinterest for a profit upon the rezoning of
Peninsula Village. On the basis of these findings, he found that the appellant intended, from the time

of itsacquisition of an interest in the property, to resell it at a profit.

[67] Inreaching his ultimate conclusion, the Judge limited hisreview of the evidence to the
testimony of Mr. Wright, to the Agreement itself and, more particularly, to section 10.11 thereof.
However, as| have aready indicated, there was ample evidence in the record to support his
conclusion. In that regard, | wish to point to the following:

. March 3, 1989 memo (Appeal Book, Val. Il, p. 146):

... Given that the strategic significance of thissite will increase
as South Surrey continuesto expand, we fedl this site will
increase in value even if we are not successful in rezoning. In
thisregard, purchasing this site represents only limited risk.

. March 30, 1989, Supplemental comments (Appea Book, Val. I1, p. 175):

... Acquiring the site through Joint Venture presents
opportunities, the most important of which isto — hold the site
for future rezoning thus securing afine store site. The worst
scenario isthat if rezoning cannot be obtained, then we will till
have an excellent real estate asset in agrowing areawith
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increasing land values thereby protecting the downside risk of
carrying the site.

. I nter-Office Communication, April 4, 1989 (Appeal Book, Val. I1, p. 186):

While the zoning application has not yet been approved, |
believe we should approve the submittal and secure our
position in any future development on this very strategic
development in White Rock.

. Testimony of the appellant’ s officer, Donald Peter Wright (Appeal Book, Val. 11, pp. 120-
121), where he agreed that it was always the Appellant’ sintention to sell itsinterest in the
joint venture after the shopping centre was established.

. I nter-Office Communication, April 5, 1989 (Appeal Book, Val. I1, p. 189):

Participation in thisjoint venture ensures that we will have anew
store at thislocation as soon as the political climate favouring new
commercia development in this areaimproves. Furthermore, and as
the Division pointsout, it islikely that only one shopping centre site
will be approved in the future. It is acknowledged that this site has the
best potential as a shopping centre and would stand the most likely
opportunity to proceed. We believethat the downsiderisk to our
company in acquiring an interest in thissiteis minimal and the
upside potential in the profits generated from a new store
together with thereal estate development opportunity, aretruly
outstanding. [Emphasis added)]

[68] Totheabovel would add section 10.11 of the Agreement, which entitled the appellant to
make $2,000,000 in profit within 60 days of the rezoning process, and the fact that when
Schroeder’ s proposal was put to the appellant’ s Real Estate Committee for approval, it included the
scenario outlined in paragraph 12 of these Reasons that there was a considerable profit potential, on
the resale of Peninsula Village, in the order of $11,000,000 to $12,000,000, of which the appellant

would receive 54%.
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[69] That scenario, in my view, helpsto understand the words of the writer of the inter-office
communication of April 5, 1989, Donald Wright, who wrote“... We believe that the downside risk
to our company in acquiring thissiteisminimal and the upside potential in the profits generated

from anew storetogether with their real estate development opportunity are truly outstanding”

(Emphasis added).

[70] Itisclear from the jurisprudence that the fact that ataxpayer eventualy intended to sl his
or her interest in a property and thereby expected to sdll it at a profit isnot, in and of itself, sufficient
to lead to the conclusion that there is an adventure in the nature of trade. However, in the present
matter, the evidence clearly supports the view that the appellant did not smply view its acquisition
of aninterest in Peninsula Village as an investment that it would eventually sell at a profit. The
evidence supports the inference that, from the beginning, the appellant did not want to keep its
interest in the joint venture for along period and that it intended to resdll it at a profit. Consequently,

section 10.11 of the Agreement reinforces that view.

[71]  Although I accept without any hesitation that the appellant entered into the Agreement with
Schroeder in order to secure its opportunity to locate a store in Peninsula Village, | must conclude
that the evidence supports the view that the appellant had a secondary intention when it entered into
the Agreement, namely, to profit from the sale of itsinterest. The appellant’s secondary intention
can be understood as a dual intention, as opposed to an aternative intention. In my view, the

appellant’ s intention to have a profitable store co-existed with the operating motivation of reselling
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itsinterest in Peninsula Village at a profit. Unlike the cases where the sale of the property is
triggered by unexpected circumstances, such asfinancial difficulties or non-solicited offersto
purchase, the evidence herein supports the view that the appellant always intended to resell its
interest at a profit. Thus, the conclusion reached by the Judge that the sale of the appellant’ s interest

in Peninsula Village was an adventure in the nature of trade was clearly open to him.

DISPOSITION

[72]  For thesereasons, | would therefore dismiss the appeal with costs.

“M. Nadon”
JA.

“1 agree.
A.M. LindenJA.
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PELLETIER J.A. (CONCURRING)

[73] 1 would dispose of this apped as proposed by my colleague Nadon J.A. but for somewhat different

reasons.

[74]  The question asto whether Canada Safeway’ s foray into red estate development was an adventurein
the nature of trade resolvesitsdf into aquestion as to the nature of its co-ownership interest. There are only
two choices.

“The Act defines two types of property, one of which appliesto each of these sources of revenue.

Capitd property (asdefined in s. 54(b)) creates a capital gain or loss upon disposition. Inventory is

property the cost or value of which is relevant to the computation of businessincome. The Act thus

crestes a simple system which recognizes only two broad categories of property. The characterization

of anitem of property asinventory or capital property isbased primarily on the type of income that
the property will produce.”

Friesen v. Canada [1995] 3 S.C.R. 103 per Mgjor J. at paragraph 28

[75]  Sincethere are only two choices, the demonstration that a given property isinventory is necessarily
proof that it is not acapital property and vice versa. In some cases, it may be easier to show what a property
isandin othersit may be easier to show what itisnot. In either case, the result isthe same. For the purpose
of determining whether atransaction with respect to a property is an adventure in the nature of trade, that

property must be either inventory or capital property.

[76]  Thetype of income produced by inventory isbusinessincome. Inventory produces businessincome
by being turned over, that is, by being sold in the market. If inventory isnot sold at a profit, the business

s00n ceases to be a business but inventory does not lose its character as inventory by being sold at aloss.

[77] Thedefinition of acapital property as property whose disposition givesrise to acapital gain

or lossis not particularly useful as adevice for identifying capital property. Since property which



Page: 31

produces income by being turned over isinventory, capital property must necessarily produce
income by being held. Without excluding other possibilities, property which produces income by
being held can either produce a revenue stream on its own, i.e arevenue property, or be used in the
conduct of abusiness but without being part of the inventory (the trading stock) of that business.
So, for example, real property can be inventory in the hands of aproperty developer but is capital

property to a grocery store operator who usesit to house its grocery business.

[78] The essence of the distinction between inventory and capita property, for purposes of the
question of adventure in the nature of trade is one of intention at the time the property is acquired.
See Hazeldean Farmv. Canada (Minister of National Revenue -- M.N.R.), [1967] 1 Ex. C.R. 245 at
p. 257. | suggest that the test is whether the property is acquired with the intention of being held for
the purpose of producing income (or being used in the production of income), in which caseitis

capital property. If itisacquired for the purpose of being turned over, it isinventory.

[79] Because an adventure in the nature of trade produces business income, the analysisis often
approached on the basis of whether the evidence discloses * a profit making scheme” or whether the
property was acquired with the intention of being sold at a profit. Thisanalysishasyielded arich
and sophisticated jurisprudence, an excellent example of which isfound in the reasons of Campbell
J.in Corvalan v. Canada 2006 TCC 200. To the extent that these cases focus on the intention of

profit as afactor inthe analysis, they are subject to being misinterpreted.
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[80] Inthecaseof inventory, it isthe taxpayer’sintention to turn over the property whichis
determinative, not the taxpayer’ s calculation that it can be done at a profit. There are few, if any,
cases in the jurisprudence where the taxpayer intended to turn the property over at aloss smply
because a transaction which islikely to produce alossis not likely to proceed. But if such acase
were to surface, property acquired with the intention of being turned over, even at aloss, would not
cease to be inventory because of the absence of the element of profit. 1t would merely be

unprofitable inventory.

[81] Applying thisanalysisto the facts of this case, it seemsto me to be easier to show what
Canada Safeway’ s co-ownership interest in the shopping centre was not than what it was. It isclear
that Canada Safeway did not acquire its co-ownership interest with the intention of producing
income from that interest. In other words, Canada Safeway did not acquire that interest with aview
to generating rental income. Nor was the co-ownership interest to be used in the conduct of Canada
Safeway’ s grocery business. Canada Safeway’ sintention at the time it acquired the property was
not to hold the property as a source of income; as aresult, its co-ownership interest in the shopping
centre must necessarily be inventory. Since the transaction was an isolated one, it amountsto an

adventure in the nature of trade.

[82] Thefact that Canada Safeway did not acquire its co-ownership interest with the intention of
holding it to produce incomeis apparent from the trial judge’ sfinding of fact. In dealing with the
Minister’ s assumptions of fact, thetrial judge first stated the relevant assumptions and his

conclusions with respect to those assumptions:



[83]

3. In so assessing and reassessing the Appellant for the 1996 taxation year the
Minister relied on the following assumptions of fact:

(y) The Appellant never intended to retain ownership of Peninsula Village and to
earn arental income from it;

bb) The Appd lant intended to wait until a substantial portion of Peninsula Village
was leased out and then sdll itsinterest at a profit;

5 Respecting the remaining assumptions, by subparagraph:

(y) Iscorrect. The Appellant intended to be in the grocery business and to haveits
store on the site.

(bb) The Appdllant intended to sell itsinterest in the joint venture and not to become
along term landlord when it entered into the joint venture. The Appellant intended to
establish its store on the site in the most advantageous way possible and to prevent a
competitor from doing so there, or in anearby location. Once that was accomplished, it
would sall itsinterest in the joint venture. Whether itsintent at the outset wasto sdll at a
profit will be analyzed later. [Emphasis added)]
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The conclusion that Canada Safeway never intended to hold its co-ownership interest and to

earn rental income fromit is, to my mind, fatal to any suggestion that the co-ownership interest was

acapital property. Thisisnot acase where there is evidence of mixed motives. Canada Safeway

was crystal clear in its objectives which was to participate in the co-ownership venture long enough

to assure the construction of its store and then to sell its co-ownership interest. The evidence of that

single intention does away with any need to refer to secondary intention.

[84]

Thetria judge sfina comment in the passage cited above, that the analysis of whether

Canada Safeway’ s intent “ at the outset was to sell at a profit” would follow, isaniceillustration of

misplaced reliance on the profit motive. Once it was clear that Canada Safeway never intended to

hold itsinterest longer than necessary to ensure the construction of its store, the question of sale at a
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profit became redundant. Thetrial judge’ s comment leaves open the possibility that, had aloss
been anticipated, the transaction would not have qualified as an adventure in the nature of trade.
Property which is not acquired with the intention of being held for the purpose of producing income
is necessarily inventory, even if it is unprofitable inventory, since there are only two classes of

property for these purposes.

[85] Asaresult, | would dismissthe apped with costs.

“J.D. Denis Pdletier”
JA.
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