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[1] Thisisan appea from an interlocutory decision by the then Chief Justice of the Tax Court
of Canadawho denied the appellant’ s application to strike out certain paragraphs of the
respondent’ s Reply to the Notice of Appeal. The Application was brought pursuant to section 53

and in the alternative paragraph 58(1)(a) of the Tax Court of Canada Rules (Genera Procedures).
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[2] In the course of his reasons, Bowman C.J. acknowledged that there were inconsistenciesin
the respondent’ s pleading of assumptions. He a so acknowledged that some allegations raise issues

that may be outside the time limit for reassessment.

[3] However, he held that these questions were better left to be decided by the Tria Judge. We

are satisfied that Bowman C.J. committed no reviewable error in reaching to this conclusion.

[4] The only issue which needs to be commented on is the appellant’ s contention that based on
the recent decision of this Court in Walsh v. the Queen, 2007 FCA 222, it is plain and obvious that
the respondent’ s pleadings regarding the denial of the Tax Credits (Reply, paras 26 and 36) cannot
succeed asit is based on transactions (i.e. the purchase of vehicles) that are different from those

contemplated by the assessments (i.e. the sale of the vehicles).

[5] Two things should be said in thisregard. The first isthat Wal sh pertained to an assessment
issued pursuant to the Income Tax Act, R.S.C. 1985, ch. 1 (5" Suppl.), whereas we are concerned
here with the application of the Excise Tax Act. Second, the question whether the purchase and sale
of carsby acar dealer should be viewed as distinct transactionsin applying subsection 298(6.1) of

the Excise Tax Act, R.S.C. 1985, C. E-15 isamatter that has yet to be considered.

[6] In these circumstances, it was open to Bowman C.J. to dismiss the appellant’s motion on the

basisthat the Tria Judge will be better positioned to address the issues which they raise.



[7]

The appeal will be dismissed with costs.

“Marc Nodl”
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JA.
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