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[1] Thisisan appea from adecision of Justice Hughes (the Federa Court Judge), wherein he
allowed an application for judicia review by the Canadian Wheat Board (the Whest Board or the
respondent) and declared that: Order in Council P.C. 2006-1092 dated October 5, 2006 (the
Direction/Order) issued by the Governor in Council pursuant to subsection 18(1) of the Canadian
Wheat Board Act, R.S.C., 1985, c. C-24 (the Act) was ultra viresthe Act; violated the guarantee of
freedom of expression under the Canadian Charter of Rights and Freedoms, Part | of the
Congtitution Act, 1982, ¢.11 (the Charter); and that there was no justification for the violation of

that guarantee, and was therefore of no force and effect.
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[2] The Direction/Order was issued as aresult of a disagreement between the federal

government (the government) and the Wheat Board as to the Board’ s future role, specifically

whether it should retain its statutory monopoly. The policy of the government isto give producers,

who are divided on the issue, a choice to market grain through the Wheat Board or through other

means. The Wheat Board, on the other hand, wishes to retain its monopoly powers.

BACKGROUND

[3] The Direction/Order prohibits the Wheat Board from expending funds on advocating the

retention of its monopoly powers. It reads:

Her Excellency the Governor Genera
in Council, on the recommendation of
the Minister of Agriculture and Agri-
Food, pursuant to subsection 18(1) of
the Canadian Wheat Board Act,
hereby directs The Canadian Wheat
Board to conduct its operation under
the Act in the following manner:

(@) it shal not expend funds,
directly or indirectly, on
advocating the retention of its
monopoly powers, including the
expenditure of funds for
advertising, publishing or
market research; and

(b) it shall not provide funds to
any other person or entity to
enable them to advocate the
retention of the monopoly
powers of The Canadian Wheat
Board.

Sur recommandation du ministre de
I'Agriculture et de I'’Agroalimentaire et
en vertu du paragraphe 18(1) (voir
référence a) delalLoi sur la
Commission canadienne du bl€, Son
Excellence la Gouverneure générae
en conseil donneinstruction ala
Commission canadienne du blé
d'exercer de lamaniére ci-apresles
activités prévues par cetteloi :

a) elle n'engagera aucuns fonds,
de facon directe ou indirecte,
notamment a des fins de
publicité, de publication ou
d'étude de marché, pour proner
le maintien de ses pouvoirs
monopolistiques,

b) elle ne versera aucuns
fonds a quiconque —
personne ou entité — pour
lui permettre de proner le
maintien de ses pouvoirs
monopolistiques.
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The Wheat Board maintains that this Direction/Order was issued without authority and is

thereforeillegal. The provisions of the Act, which are directly relevant to the authority of the

Governor in Council to issue directions and the obligation of the directors and officers of the Wheat

Board to comply with such directions, are asfollows:

Duty to comply

3.12 (2) The directors and officers
of the Corporation shall comply with
this Act, the regulations, the by-laws
of the Corporation and any directions
given to the Corporation under this
Act.

Directionsto the Corporation

18. (1) The Governor in Council
may, by order, direct the Corporation
with respect to the manner in which any
of its operations, powers and duties
under this Act shall be conducted,
exercised or performed.

Directors

(1.1) Thedirectors shall causethe
directions to be implemented and, in so
far asthey act in accordance with
section 3.12, they are not accountable
for any consegquences arising from the
implementation of the directions.

Best interests

(1.2) Compliance by the
Corporation with directions is deemed
to bein the best interests of the
Corporation.

Obligation particuliere

3.12 (2) lisdoivent observer la
présente loi et ses reglements, ainsi
gue les reglements administratifs de la
Commission et lesinstructions que
recoit celle-ci souslerégimedela
présenteloi.

Décrets

18. (1) Le gouverneur en consell
peut, par décret, donner des ingtructions
alaCommission sur lamaniere
d’ exercer ses activités et ses
attributions.

Administrateurs

(1.1) Lesadministrateurs veillent a
lamise en oauvre desinstructions
données alaCommission, maisilsne
peuvent étre tenus pour responsables
des conséquences qui en découlent s,
cefaisant, ils observent I’ article 3.12.

Présomption
(1.2) LaCommission est,
lorsqu’ elle observe lesinstructions
qu’ elle regoit, présumée agir au mieux
de sesintéréts.

[.]
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The Regulatory Impact Analysis Statement (RIAS) which accompanied the issuance of the

Direction/Order is also relevant:

REGULATORY IMPACT
ANALYSISSTATEMENT
(This statement is not part
of the Order)

A commitment was made during
the 2006 federa election campaign
to give western Canadian wheat and
barley producers the option of
participating voluntarily in the
CWB. The CWB hastaken apublic
position opposing marketing choice.
It isimportant that the CWB, asa
shared-governance entity, not
undermine government policy
objectives. This Governor in
Council order directing the CWB
not to spend money on advocacy
activity will ensure that the CWB
carries out its operations and duties
in amanner which is not

incons stent with the federal
government’ s policy objectives.
Direction Orders of thistype may
be made pursuant to the authority
found in section 18 of the CWB
Act.

Alternatives

The aternative would be to alow
the CWB to spend funds towards
advocating publicly against the
policy goad of the federa
government to give western grain
producers the freedom to make their

RESUME DE L'ETUDE
D'IMPACT
DE LA REGLEMENTATION
(Cerésumé nefait pas partie du
décret.)

[..]

Pendant |a campagne électorae
fédérale de 2006, I’ engagement a é&é
pris de laisser aux producteurs de blé et
d orge de I’ Ouest canadien le choix de
recourir ou non al’entremise de la
Commission. Cette derniére apris
position publiquement contre le libre
choix du mode de commercialisation.
Or, il est crucia quelaCommission, en
tant qu’ organisme arégie partagée, ne
mine pas | es orientations stratégiques
du gouvernement fédéral. Le déecret
donnant instruction ala Commission de
ne pas consacrer de fonds pour proner
le maintien de son monopole, permet
de garantir que celle-ci exerce ses
attributions et activités d’ une maniére
qui ne vapas al’ encontre de ces
orientations. Le pouvoir de donner des
instructions par décret est prévu a
I’article 18 delaLCCB.

Solutions envisagées

L’ autre solution envisagée est

d’ autoriser la Commission a consacrer
des fonds a une prise de position
publique contre |’ orientation prise par
le gouvernement fédéral, de donner aux
producteurs de grain de I’ Ouest
canadien la possibilité de choisir les



own marketing and transportation
decisions, and to allow them to
participate voluntarily in the CWB.

Benefits and Costs

Asthe funds available to the CWB
are the funds of producers, some of
whom favour marketing choice,
those funds should not be used for a
campaign whichisaimed at
preserving the monopoly. Producers
who are in favour of marketing
choice will support action to protect
producers funds from being used to
advocate for retention of the
monopoly. Producers who support
the continuation of the monopoly
and the CWB can be expected to
oppose the Direction Order. The
Direction Order will ensure that the
Canadian values of conducting
votesthat are fair and democratic
and that provide equa opportunity
to all positions are respected by the
CWB during the consultation
process for determining the future
direction of the CWB.

The Direction Order does not
prevent the CWB from spending
fundsto carry out its object of
marketing grain in an orderly
manner nor doesit infringe on the
rights of individual directors or
CWB gtaff to make statementsin
public in their own name and
without financial support from the
CWB. It would, however, prohibit
the spending of funds by the CWB
for the purpose of advocating the
retention or its monopoly powers
and would prohibit the CWB from

modes de commercialisation et de
transport qui leur conviennent e, par le
fait méme, la possibilité de décider S'ils
veulent ou non commercialiser leurs
produits par I’ entremise dela
Commission.

Avantages et codts

Puisque lesfonds que gére la
Commission proviennent des
producteurs — dont certains sont en
faveur d’un libre choix du mode de
commercialisation de leurs produits —,
ces fonds ne devraient pas servir une
campagne visant a maintenir le
monopole de laCommission. Les
producteurs en faveur d’ un libre choix
appuieront les mesures visant a
empécher laCommission d' utiliser
leurs fonds pour proner le maintien de
son monopole. Les producteurs en
faveur du statu quo et dela
Commission S opposeront
vraisemblablement, quant a eux, au
décret. Ce dernier feraen sorte que les
valeurs canadiennes qui consistent a
tenir des votesjustes et démocratiques
et adonner uneimportance égale a
tous les points de vue soient respectées
par laCommission lors du processus de
consultation visant a déterminer

I” orientation future de la Commission.

Le décret n"empéche pasla
Commission d’ engager des fonds pour
I’ exécution de son mandat, qui est

d organiser lacommercialisation du
grain, ni nerestreint le droit des
administrateurs ou des employés de la
Commission defaire, sans ére
rémunérés par elle, des déclarations
publiques en leur propre nom. Le décret
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funding third parties for that interdit cependant ala Commission

purpose. d engager des fonds pour proner le
maintien de ses pouvoirs
monopolistiques et de verser des fonds
adestiersacettefin.

[..]

[6] It isuseful to briefly consider the mandate of the Wheat Board, its operations and the

circumstances which led to the present dispute.

[7] The Wheat Board is a marketing agency created by the Act which has been granted
marketing and regulatory powersto market grain for producers. Based in Winnipeg, it has
approximately 460 employees and represents approximately 75,000 grain producers (Measner
Affidavit, Appeal Book, Vol. |, p. 76, para. 26). Pursuant to the object set out in section 5 of the Act,
the Wheat Board has control over the interprovincia and export trade of all wheat and barley in
Canada, aswell as control over the interprovincia and export of wheat and barley produced in the
“designated area’ (Martin Affidavit, Appeal Book, Val. 11, p. 870, para. 10). The “designated area’
consists of the provinces of Manitoba, Saskatchewan and Alberta, and that part of British Columbia

known as the Peace River District.

[8] The Whesat Board pays producers an initia price set by regulation on delivery and may
make adjustment payments, with the approval of the Governor in Council, as the crop production
for that year is sold. The government is required to guarantee certain funds during certain periods.

At the end of acrop year, or “pooling period”, the total receipts from selling the grain in the pool,
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less expenses of the Wheat Board associated with its operations attributable to that grain, are
remitted to the producers. The Wheat Board determines what expenses are charged to the pool
accounts and paid for by producers (Reasons, para. 36; Martin Affidavit, Appea Book, VVal. I, p.

874, para. 17).

[9] Under the scheme, no one may move wheat and barley destined for domestic human
consumption from one province to another, or for export, without the approval of the Wheat Board
(Martin Affidavit, Appea Book, Vol. I11, p. 874, para. 18). These prohibitions combined with the
Wheat Board' s obligation to market grain under Part |11 have historically been described asthe

“sgngledesk” (Ritter Affidavit, Appeal Book, Vol. V, p. 1778, para. 10).

[10] The Act was amended in 1998 with the result that the Wheat Board ceased to be an agency
of the Crown (the 1998 amendments). In particular, subsection 4(2) of the Act now expresdy
provides that the Wheat Board is not an agent of the Crown or a Crown Corporation. Pursuant to
section 47.1 the designated Minister under the Act (the Minister) must consult with the board of
directors and conduct a producer vote prior to the introduction of legidation to amend the

application of Parts|l1 or IV of the Act to particular grains.

[11] The 1998 amendments aso provided for the establishment of a 15 member board of
directors. Ten of the directors are e ected directly by producers, four are appointed by the Governor
in Council on the recommendation of the Minister and the remaining director, the President and

Chief Executive Officer of the Wheat Board, is appointed by the Governor in Council, following
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prior consultation with the board of directors (Reasons, paras. 31 and 36). As aresult, the mgjority

of the directors are elected by producers.

[12] At the sametime, the statutory authority of the Governor in Council to issue directions
pursuant to subsection 18(1) was maintained by the 1998 amendments and subsections 3.12(2),

18(1.1), 18(1.2) were added (these are reproduced at the beginning of these Reasons).

[13] The Federal Court Judge describes the disagreement between the government and the

directors of the Wheat Board as follows (para. 44):

... whether the Wheat Board should retain its monopoly powers, that is, operate asa
“single desk”, aview taken by amajority of the board of directors of the Wheat Board, or
whether there should be an open market or some form of dual marketing as an
intermediate position.

[14] The position of the government was stated in aletter dated April 11, 2006 sent to the

President of the Wheat Board (Reasons, para. 44):

The new Conservative government has been clear onitsintent to alow for voluntary
participation in the Canadian Wheat Board. Once implemented, this policy will alow
farmers the freedom to make their own marketing and transportation decisions. Asthe
Minister responsible for the Board' s conduct, | would appreciate the co-operation of the
Board’ s management and directors in complying with this new direction, the policy of the
Government of Canada.

I would note that all communication and promotiona material issued on behaf of the Board
should clearly reflect Government policy. In addition, it isinappropriate for an agency of the
Government to spend producers money on activities that could be regarded as partisan in
nature. The recent advertising campaign encouraging producers to write the Minister could
be regarded as a politica activity.
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I look forward to working with you and the Board in atransition plan to ensure astrong
marketing option for farmers who choose to make use of the Canadian Wheat Board.

[15] Therefollowed a series of |ettersin which the Wheat Board declined to “reflect government

policy” (Reasons, para. 45) and the matter culminated with the issuance of the Direction/Order on

October 5, 2006.

THE FEDERAL COURT DECISION

[16] The Federa Court Judge noted that a determination as to the true nature of the Wheat Board

was essentia to the resolution of the application, particularly since the 1998 amendments (Reasons,

para. 27).

[17]  After reviewing the 1998 amendments (Reasons, paras. 30, 31 and 33), the Federal Court
Judge noted that the previous Crown Corporation was replaced by a new Corporation, with aboard
of fifteen directors charged with the task of directing and managing the affairs of the Corporation,
but who are nonetheless obliged to follow directions given by the government of the day. Thisis
clear from the addition of subsections 18(1.1) and (1.2) by the 1998 amendments. The Federal Court
Judge a'so noted earlier in his Reasons that subsection 3.12(2) requires the directors and officersto

comply with any direction given under the Act (Reasons, paras. 32 and 35).

[18] Indescribing its operations, the Federal Court Judge explained that the Wheat Board
recelves, handles and sells grain, and distributes the proceeds, after deductions to the producers. The

government is required to guarantee certain funds during certain periods, it gets paid out once most
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money is received from the sales, and will suffer liability only if thereisashortfall. Thus, the
producers provide the stock-in-trade of the Wheat Board and the government guarantees funding

(Reasons, para. 36).

[19] The Federal Court Judge understood the Attorney General to argue “that the government has
financia exposure under the Act and istherefore entitled to protect its financial interests by way of
direction” (Reasons, para. 38). He acknowledged that it would be prudent to make an appropriate
direction if there is a genuine concern with the preservation of funds or the reduction of risk of loss

(idem).

[20]  According to the Federal Court Judge, the Direction/Order was couched in terms of
expenditure of funds. However nowherein the record was there any evidence that genuine
consideration was given to the nature or extent of the funds that werein issue or at risk (Reasons,

para. 43).

[21] TheFedera Court Judge went on to find that despite its apparent purpose, the
Direction/Order was primarily intended to silence the Wheat Board “... in respect of any promotion
of a“single desk” policy that it might do.” (Reasons, para. 46). He further noted that an Order that is
“apparently directed to one purpose, [but] isreally directed to a different purpose [is] not within the

scope of the enabling statute, properly construed” (Reasons, para. 48).
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[22] TheFederal Court Judgeinsisted that it may be appropriate for adirection to be issued to
congtrain or direct the expenditure of funds whereit is demonstrated that thereisareal concern that
the obligation of Parliament to make good upon a significant shortfall of money islikely to occur.
However, no such situation had been shown to exist on the record before him (Reasons, para. 49).
According to the Federal Court Judge, the true purpose was to silence the Wheat Board, and this
purpose is not authorized. He therefore concluded that the Direction/Order was ultra vires and of no

effect (Reasons, para. 50).

[23]  Although this conclusion was dispositive of the issue before him, the Federal Court Judge
went on to consider whether the Direction/Order was aso in breach of the Charter. Theissuein this
case was Whether the Wheat Board is an entity that can seek the protection of the Charter, thereby
allowing it to invoke the right of freedom of expression provided by section 2(b) (Reasons, paras.

53 and 54).

[24]  According to the Federa Court Judge, the purpose and effect of the Direction/Order wasto
restrict aparticular form of expression, namely advocacy against government policy respecting the
Wheat Board. If the Wheat Board were an entity entitled to invoke the Charter, the Direction/Order

would be invalid for that reason (Reasons, para. 55).

[25] The Federa Court Judge then quoted a passage from the decision of the Supreme Court in

Godbout v. Longueuil (City), [1997] 3 S.C.R. 844 at paragraph 47 (Godbout), which held that
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certain entities, although not strictly speaking “governmenta” could be held to be accountable
under the Charter. He said (Reasons, para. 58):
What the Supreme Court is recognizing is that an entity other than that which is not
strictly the government or one of its agencies, can be said to be the government if certain
factors such as degree of control, are evident. It must therefore be equally true that an
entity that is not clearly the government or one of its agency (sic) that is subject to

government control over what would otherwise be independent action, must be in those
circumstances, able to invoke the Charter.

[26] Applying this reasoning, the Federal Court Judge held that the Wheat Board, as constituted
since the 1998 amendments, is not government and as such, can claim Charter protection. Since the
Direction/Order is not authorized under the Act and impinges on freedom of expression, he held that

it violates section 2(b) of the Charter (Reasons, para. 59).

[27]  Finaly, the Federal Court Judge held that the Direction/Order is not saved under section 1 of

the Charter (Reasons, para. 60).

ISSUESRAISED ON APPEAL

[28] The appellant contends that the reasoning of the Federal Court Judge on both the vires and
the Charter issueisfundamentally flawed. With respect to the viresissue, the appellant contends
that the Federal Court Judge further erred by conducting his analysis on the basis that the authority
provided under subsection 18(1) islimited to the protection of government funds and in holding that

the Direction/Order was issued for an improper purpose.
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[29] Inthisrespect, the appellant acknowledges that the purpose of the Direction/Order wasto
prevent the Wheat Board from spending the money of producersto promote a“single desk” palicy.
However, the appellant submits that this comes within the authority conferred on the Governor in
Council by subsection 18(1) of the Act and within the scheme of the Act asawhole. According to
the appellant, the Federal Court Judgein his lengthy reasons did not confront the broad grant of

authority conferred by that provision and explain why the Direction/Order was not authorized.

[30] Theappellant assertsthat it never took the position before the Federal Court Judge that the
Direction/Order was issued for the purpose of protecting government funds. The appellant argues
that the Federal Court Judge' s conclusion that the “true” purpose of the Direction/Order was

concealed iswithout foundation. In this respect, the appellant stands by the contents of the RIAS.

[31]  With respect to the Charter issue, the appellant contends that the Federal Court Judge erred
both in failing to undertake the analysis required by the case law in order to determine if the Wheat
Board is part of the government and in concluding that the Wheat Board, a creature of statute and

subject to substantial control, is somehow to be treated as having Charter rights exercisable against

government.

[32] Therespondent for its part takes the position that the Federal Court Judge came to the proper
conclusion on both the vires and the Charter issues. In asserting this position, it essentialy stands

by the Reasons of the Federal Court Judge.
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[33] With respect to the viresissue, the respondent supports the Federal Court Judge’ sfinding
that despite being presented as a measure directed towards control of funds, the Direction/Order was
“motivated principaly to silencing the Wheat Board in respect of any promotion of a“single desk”

policy that it might do” (Memorandum of the respondent, para. 35).

[34] According to the respondent, the Federal Court Judge proceeded on proper principle when
he held that the use of subsection 18(1) to restrain expenditures might, in certain circumstances, be
appropriate and accord with the purpose and object of the Act (idem, para. 41). However, the
Federal Court Judge properly restrained the exercise of discretion by the Governor in Council
given that it acted “with an improper intention in mind” (idem, para. 62). “ Shortly put, if a power
granted for a certain purpose is used for another, the power has not been validly exercised”

(idem, para. 63).

[35] With respect to the Charter issue, the respondent contends that the Federal Court Judge
correctly held, for the reasons that he gave, that the Wheat Board is entitled to Charter protection
and that the Direction/Order breaches the Wheat Board’ s right to free expression and cannot be

justified under section 1 of the Charter.

ANALYSS
[36] Turning first to the viresissue, the Court must determine on a standard of correctness
whether the Direction/Order was authorized by the power delegated to the Governor in Council

pursuant to subsection 18(1) of the Act (Dunsmuir v. New Brunswick, 2008 SCC 9, para. 59).
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[37] Itiswell settled law that when exercising alegidative power given to it by statute, the
Governor in Council must stay within the boundary of the enabling statute, both as to empowerment
and purpose. The Governor in Council is otherwise free to exercise its statutory power without
interference by the Court, except in an egregious case or where there is proof of an absence of good
faith (Thorne' sHardware Ltd. v. The Queen, [1983] 1 S.C.R. 106, p. 111; Attorney General of

Canada v. Inuit Tapirisat et al., [1980] 2 S.C.R. 735, p. 752).

[38] TheFederal Court Judgein this case conducted his analysis on the basis that subsection
18(1) provides authority for constraining or directing the expenditure of funds and found, as afact,
that the appellant had failed to show that the Governor in Council had a genuine concern relating to
the protection of government funds. He said in this regard (Reasons, para. 49):

... it may well be appropriate for a direction to be issued to constrain or direct the

expenditure of funds for a proper purpose where it has been demonstrated that thereisa

real concern that the obligation of Parliament to make good upon a significant shortfall of

money is likely to occur. No such situation has been demonstrated on the evidence in the
record.

[39] Earlier on, he expressed the same view in the following terms (Reasons, para. 43):

Thedirection is couched in terms of expenditure of funds, however nowhere in the record
isthere any evidence that genuine consideration was given to the nature or extent of
fundsthat wereinissueor at risk. ...
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[40] Intheend, the Federal Court Judge found: “that the directive is motivated principaly to
slencing the Wheat Board in respect of any promotion of a*“single desk” policy that it might do”

(Reasons, para. 46).

[41] Theappdlant does not take issue with this last conclusion. He acknowledges that the
purpose of the Direction/Order isto prevent the Wheat Board from using producer funds to
advocate a“ single desk” policy. However, the appel lant takes issue with the premise upon which
the Federal Court Judge conducted his analysis and the suggestion (Reasons, para. 48) that this

purpose was hidden under the guise of afinancia concern.

[42] TheFederal Court Judge does not explain why he conducted his analysis on the basis that
the authority for issuing directionsis aimed at protecting government funds. On a plain reading,
subsection 18(1) is not restricted to the protection of funds. While certain actions, such as those with
financia implications that could affect the government are explicitly subject to government
approval (seefor instance paragraphs 6(1)(c), 6(1)(d) or 9(1)(b)), subsection 18(1) is not so limited.
This provision alows the Governor in Council to issue directions ... with respect to the manner in
which any of its operations, powers and duties ... shall be conducted, exercised or performed.” On
its face, the power to direct extends to the full range of activity which the Act authorizes the Wheat
Board to conduct. To the extent that the Federal Court Judge was of the view that the authority so

conferred isaimed at protecting government funds, he erred.
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[43] TheFederal Court Judge aso appears to have understood that the Direction/Order was
intended to protect government funds (Reasons, para. 38). However, counsel for the appellant did
not recall taking this position before the Federal Court Judge and counsel for the respondent was

unable to point to anything on the record indicating that such a position had been taken.

[44] The purpose of the Direction/Order is apparent from its wording and is further set out in the
RIAS which accompanied itsissuance. The use of the RIAS in ascertaining the purpose of delegated
legidation iswell established (RIR— MacDonald Inc. v. Canada (Attorney General), [1994] 1
S.C.R. 311, paras. 90 and 91; Friesen v. Canada, [1995] 3 S.C.R. 103, para. 63; Bayer Inc. v.

Canada (Attorney General) (1999), 87 C.P.R. (3d) 293 (F.C.A.), para. 10).

[45] Theplain purpose of the Direction/Order, when read together with the RIAS, isto ensure
that the Wheat Board no longer advocates a mandate that is at odds with government policy using
funds made available to it under the Act. Nowhereis it made to appear that the purpose is to protect
funds. The suggestion by the Federal Court Judge that the true purpose of the Direction/Order was

concealed under the guise of a non-existent financial purposeis, with respect, misconceived.

[46] Thefirst stepinaviresanaysisisto identify the scope and purpose of the statutory
authority pursuant to which the impugned order was made. This requires that subsection 18(1) be
considered in the context of the Act read as awhole. The second step isto ask whether the grant of
statutory authority permitsthis particular delegated legidation (Jafari v. Canada (Minister of

Employment and Immigration), [1995] 2 F.C. 595, para. 14).
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[47] Turning to thefirst step, subsection 18(1) isvery broad. As noted, it authorizesthe
government, through the auspices of the Governor in Council, to direct the Wheat Board with

respect to the full range of activity conducted by the Wheat Board.

[48] Counsdl for the respondent argued that the 1998 amendments implicitly limit the broad grant
of authority set out in subsection 18(1). Hereferred in particular to the fact that the Wheat Board
ceased to be an agent of the Crown or a Crown Corporation (subsection 4(2)), that the mgjority of
the directors was henceforth e ected by producers (subsection 3.02(1)), and that the Minister
responsible for the Wheat Board was bound by statute to consult with the board of directors and
conduct a producer vote before introducing legidation affecting the monopoly created under the Act

(section 47.1).

[49] These changesdo point to an increased role for the board of directors. However, when these
amendments were brought, subsection 18(1) was not only preserved but strengthened. Beyond
subsection 3.12(2) which sets out the directors duty to comply with any direction given pursuant to
subsection 18(1), subsection 18(1.2) was added to provide that compliance with adirection is
“deemed” to bein the best interest of the Whesat Board. At the same time, the directors were

relieved from liability which could arise from such compliance (subsection 18(1.1)).

[50] Whenregard ishad to the 1998 amendments as a whole and the fact that since that time, the
majority of the directors are elected by producers, it becomes clear that subsection 18(1) was

intended to provide the Governor in Council with the authority to direct the Wheat Board on any
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matter of governance in the event of a disagreement with the board of directors. By requiring that
this authority be exercised formally and in public, by Order in Council, Parliament ensured that the
government would be accountable politically for the use made of that authority. The repository of
the power and the mode of its exercise reinforce the broad scope of the authority set out in
subsection 18(1) and Parliament’ sintent that the government should retain the ultimate power to

decide in the event of a disagreement.

[51] | should add that given the importance of the 1998 amendments, the fact that the power to
direct has never been used over the Wheat Board' s objection and that directions have been resorted
to sparingly (21 times over the last 45 years) (Measner Affidavit, Appea Book, Vol. |, p. 74, para.

17) isof no significance for the purpose of this proceeding.

[52] The second question is whether the Direction/Order comes within the ambit of subsection
18(1). Thisrequires an identification of the purpose of the Direction/Order. As noted, the purpose
can be gleaned from the Direction/Order itself aswell asthe RIAS: the Wheat Board is directed not
to expend funds accruing to it under the Act to advocate retention of its monopoly powers or to
provide such funds to other persons to enable them to do so (see para. 3 above). The
Direction/Order being limited to the use of funds, individual directors and staff of the Wheat Board
remain free to advocate the view of their choice without financial support from the Wheat Board

(RIAS, supra, para. 5).
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[53] The Direction/Order also appearsto be consistent with the Act read as awhole. Pursuant to
section 5, the Wheat Board' s mandate is to market, in interprovincial and export trade, grain grown
in Canada. To carry out this mandate, the Wheat Board is given extraordinary powers over grain
producers, including the requirement that producers sell their wheat and barley to the Wheat Board,
and the authority to deduct corporate expenses before remitting proceeds to the producer. The
authority to deduct corporate expenses from the poolsis set out in subsection 33(1) of the Act. None

of the expenses listed pertain to advocacy by the Wheat Board on matters of public policy.

[54] If advocacy by the Wheat Board on matters of public policy using producer fundsiswithin
its corporate objects, it could only be by virtue of the general power set out in paragraph 6(k), which
empowers the Wheat Board “ generally to do all such acts and things as may be necessary or

incidental to carrying on its operations under [the] Act”.

[55] However, evenif such aright exists, it is subject to the authority set out in subsection 18(1).
| note in this respect that beyond the unlimited scope of the power to direct and its mandatory
nature, compliance with adirectionis“deemed” by the Act to bein the best interest of the Wheat

Board (subsection 18(1.2)).

[56] It followsthat, after the Direction/Order was issued, spending producer funds to advocate a
“single desk” was no longer in the best interest of the Wheat Board for purposes of the Act. If intra
vires, the spending restriction embodied in the Direction/Order has the same effect asif it was

written in the Act itself. That is the inescapable effect of subsection 18(1.2).
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[57] | therefore conclude that the Direction/Order comes within the ambit of subsection 18(1)

and that the Federal Court Judge erred in holding otherwise.

[58] The same reasoning disposes of the Charter issue. The conclusion reached by the Federal
Court Judge on this aspect of the caseisthat the Wheat Board is entitled under the Act to use
producer funds to advocate its own view and that preventing the Wheat Board from exercising that
right, as the Direction/Order purportsto do, infringes on the Wheat Board' s freedom of expression

as guaranteed by section 2(b) of the Charter (Reasons, para. 59).

[59] TheWheat Board isacreature of statute and as such, it has no powers, rights and duties save
those bestowed on it by the Act. Since | have found that as aresult of the Direction/Order the Wheat
Board has no authority under the Act to use producer funds to advocate against government policy,
thereisno Charter right to protect pursuant to section 2(b). In this respect, counsdl for the
respondent acknowledged that his case was premised on the assumption that the Act does permit the

expenditure of funds for advocating a*“single desk”.

[60] The question whether abody having some of the trappings of government, such asthe
Wheat Board, can seek the protection of the Charter therefore needs not be answered in the present
appeal. However, the Court should not be taken as endorsing the reasoning of the Federal Court

Judge on this point.
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[61] For thesereasons, | would allow the appeal with costs, set aside the decision of the Federa
Court Judge and giving the judgment which he ought to have given, | would dismiss the gpplication

for judicial review with costs.

“Marc Nogl”
JA.

“1 agree.
John M. EvansJA.”

“1 agree.
Carolyn Layden-Stevenson JA.”
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