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A. INTRODUCTION

[1] It isan essentia precept of the federal public service that appointments are based on merit.
The merit principle as previoudly understood was modified by the Public Service Employment Act,
S.C. 2003, c. 22 (PSEA), part of a package of legidative measures to modernize employment and

labour relations in the public sector.
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[2] In particular, the PSEA removes the previous statutory distinction between comparative and
individual merit, and confers more discretion on management to appoint on the basisthat aperson is
qualified for an appointment, without having to consider whether he or she is necessarily the best
qualified. In thisway, the PSEA aimsto introduce more flexibility and reduce delay in federal

public service staffing and appointment decisions.

[3] A key distinction now made by the PSEA is between an advertised and a non-advertised
internal appointment process. Thus, section 33 confers an unencumbered discretion on the Public
Service Commission (Commission), and its delegates, to decide whether to make an appointment on
the basis of an advertised or a non-advertised internal appointment process. A disappointed
candidate may complain to the Public Service Staffing Tribuna (Tribunal) of an abuse of authority

by the employer in the exercise of this discretion.

[4] Although Robert Kane had been afedera public servant for thirty years, he was not
appointed to the position that he was occupying in atemporary capacity. He complained to the
Tribunal that the Deputy Head of Service Canada, as part of the Department of Human Resources
and Socia Devel opment (Deputy Head), had abused her authority by making the appointment from
apool of candidates, selected as aresult of an advertised internal competition, and by not appointing
him. He alleged that the decision to advertise was based on the erroneous view that the position in
guestion was newly created, whereas in fact, he maintained, it was areclassification of the position

that he had occupied.
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[5] The Tribunal dismissed Mr Kane's complaint in adecision dated August 3, 2007: 2007
PSST 0035. It concluded that, given the breadth of the discretion conferred by section 33 over the
appointment process, whether the position was newly created or reclassified was irrelevant. Mr
Kane' s application for judicia review to set aside the Tribunal’ s decision was dismissed by the

Federa Court: 2009 FC 740. He appeals that decision to this Court.

[6] The principal question to be decided in this appeal iswhether it was unreasonable for the
Tribunal to proceed on the assumption that the choice of an internal appointment process on the
basis of anincorrect fact cannot constitute an abuse of authority. In my view, for the employer to
base an exercise of discretion on an incorrect fact is prima facie unreasonable and can thus
constitute an abuse of authority, if the fact in question is materia and relevant. Thus, in assessing
whether the employer’ s decision in this case was an abuse of authority, the Tribunal cannot ignore
Mr Kane's complaint that the employer based its decision to advertise on an erroneous finding that
the position was new, a matter which section 33 permits, but does not require, the employer to

consider.

[7] Accordingly, | would alow the appea and remit the matter to the Tribunal for re-

determination.

B. FACTUAL BACKGROUND
[8] In September 2005, the Government of Canada created Service Canada within the

Department of Human Resources and Social Devel opment. Its purpose was to facilitate Canadians
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access to federal services and benefits through the provision of “one-stop shopping”. In preparation
for the launch of Service Canada, the Newfoundland and Labrador Region had announced in May
of that year an interim organizational structure to provide for region-wide businessline
management, and set up an In-Person and Community Services (IPCS) business line which would

be supported by a new regiona unit.

[9] On August 30, 2005, the position of Service Delivery Manager for the IPCS businessline
was created at the PM-05 level. On September 1, 2005, Mr Kane was deployed in alateral moveto
fill the position, without a competition. He was given only a generic work description, from which
he was asked to identify the duties and functions of the position for inclusion in an up-to-date work

description.

[10] On February 14, 2006, the Regiona Management Board (RMB) approved an organizational
structure for the Regional Headquarters office, including a Regional Manager position for the IPCS
business line at the PM-06 level, supported by a staff of six, including two PM-05 positions. The
PM-06 Regional Manager position would replace the PM-05 Service Delivery Manager position
occupied by Mr Kane, who was asked to continue in this position pending the classification of the

Regiona Manager position.

[11] At about the sametime, an advertised appointment process was started to establish a pre-
qualified pool of candidates to fill these and other PM-06 and PM-05 positions. Early in February

2006, Mr Kane applied to enter the competition.
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[12] On March 1, 2006, the RMB informed employeesthat, if the Regional Manager position
was classified at the PM-06 level, it would befilled from the pre-qualified pool of candidates
selected after the internal competition. On May 1, 2006, Mr Kane was advised that he would not be
considered further for a PM-06 position, because he had failed one component of the standardized

tests taken by candidates for inclusion in the pre-qualified pool.

[13] OnJune 15, 2006, the classification review process concluded that the Regional Manager
position should be classified at the PM-06 level. Mr Kane agreed to fill the position in an acting
capacity. He testified that the duties and functions of the Regional Manager position were not
materialy different from those that he had been performing since his deployment to the IPCS

business management line for Newfoundland and Labrador in September 2005.

[14] Following the classification of the position of Regional Manager at the PM-06 level, Mr
Kane claimed aretroactive PM-06 salary increase, on the ground that he had been performing the
functions and duties of Regional Manager during his entire deployment. He was granted the
increase, not to September 2005 as he requested, but to February 14, 2006, when the RMB decided

to create the Regional Manager position at the PM-06 level.

[15] InAugust 2006, Mr Kane was offered a PM-05 position in |PCS after his previous position
had been declared redundant. He was also asked to continue as acting Regional Manager until either

the end of September or the position was filled, whichever happened first. On September 11, 2006,
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hefiled his complaint of abuse of authority with the Tribunal on the appointment of the Regiona

Manager.

C. LEGISLATIVE FRAMEWORK

[16]

The nature of the merit principle before the enactment of the PSEA isindicated by the

following provisions of the Public Service Employment Act, R.S.C. 1985, c. P-33 (the former Act).

Merit was normally, but not always, comparative, and competitions were the norm.

10. (1) Appointments to or from within
the Public Service shall be based on

10. (1) Les nominations internes ou
externes a des postes de lafonction

selection according to merit, as
determined by the Commission, and
shall be made by the Commission, at
the request of the deputy head
concerned, by competition or by such
other process of personnel selection

publique se font sur labase d’ une
sélection fondée sur |le mérite, selon ce
gue détermine laCommission, et ala
demande de I’ administrateur général
intéresse, soit par concours, Soit par
tout autre mode de sélection du

designed to establish the merit of
candidates as the Commission
considersisin the best interests of the
Public Service.

(2) For the purposes of subsection (1),

selection according to merit may, in the

personnel fondé sur le mérite des
candidats que la Commission estime le
mieux adapteé aux intéréts de lafonction
publique.

(2) Pour I application du paragraphe
(2), las8ection au mérite peut, dansles

circumstances prescribed by the
regul ations of the Commission, be
based on the competence of aperson

circonstances déterminées par
réglement de la Commission, étre
fondée sur des normes de compétence

being considered for appointment as

fixées par cdlle-ci plutdt que sur un

measured by such standard of
competence as the Commission may
establish, rather than as measured
against the competence of other

PErsons.

examen comparatif des candidats.
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[17]  The Public Service Employment Regulations, 2000, SOR/2000-80, made under the former

Act, set out the circumstances in which a selection could be made on individua rather than

comparative merit pursuant to subsection 10(2) of the former Act:

[18]

5.(2) A sdectionreferred toin
subsection 10(2) of the Act may be
made in any of the following
circumstances:

(b) when an employeeisto be
appointed to their reclassified position
and

(i) the position has been reclassified
asaresult of aclassification audit or
grievance,

(ii) the position is one of a group of
similar occupied positions in the same
occupational group and level within
the same part of an organization that
have all been reclassified to the same
occupational group and level, or

(iii) there are no other similar
occupied positions in the same
occupational group and level within
the same part of the organization;

5. (2) Lasélection au mérite visée au
paragraphe 10(2) delaLoi peut sefaire
dans|'une ou |'autre des circonstances
suivantes :

[.]

b) la nomination d'un fonctionnaire a
son poste apres reclassification, s ['une
des situations suivantes existe :

(i) lareclassification résulte d'une
veérification ou d'un grief en matiere
de classification,

(ii) le poste fait partie d'un groupe de
postes semblables, qui sont pourvus,
qui sont des mémes groupe €t niveau
professionnels au sein du méme
secteur de |'organisation et qui ont
tous été reclassifiés aux mémes
groupe et niveau professionnels,

(iii) il n'y aaucun autre poste
semblable qui est pourvu et qui est des
mémes groupe et niveau
professionnels au sein du méme
secteur de |'organisation;

The current PSEA sets out a version of the merit principle that emphasizes individual, rather

than comparative merit.

30. (1) Appointments by the
Commission to or from within the
public service shall be made on the
basis of merit and must be free from
political influence.

(2) An appointment is made on the
basis of merit when

30. (1) Les nominations—internes ou
externes—alafonction publique faites
par la Commission sont fondées sur le
meérite et sont indépendantes de toute
influence politique.

(2) Une nomination est fondée sur le
meérite lorsgue les conditions suivantes
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(a) the Commission is satisfied that the
person to be appointed meets the
essential qualifications for the
work to be performed, as
established by the deputy head,
including officia language
proficiency; and

(4) The Commission is not required to
consider more than one person in order
for an appointment to be made on the
basis of merit.

sont réunies:

a) selon laCommission, lapersonne a
nommer possede les qualifications
essentielles — notamment la
compétence dans les langues
officielles— éablies par
I’ administrateur général pour le
travail aaccomplir;

[.]

(4) LaCommission n'est pas tenue de
prendre en compte plus d’ une personne
pour faire une nomination fondée sur le
mérite.
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In order to achieve more flexibility in staffing and appointment decisions, the PSEA confers

an unencumbered discretion on the Commission, and its delegates, in selecting between advertised

and non-advertised appointment processes, as well asin the design of instruments for assessing

competence.

33. In making an appointment, the
Commission may use an advertised or
non-advertised appointment process

36. In making an appointment, the
Commission may use any assessment
method, such asareview of past
performance and accomplishments,
interviews and examinations, that it
considers appropriate to determine
whether a person meetsthe
qualifications referred to in paragraph
30(2)(a) ...

33. LaCommission peut, en vue d’ une
nomination, avoir recours aun
processus de nomination annonceé ou a
un processus de nomination non
annonce.

[.]

36. La Commission peut avoir recours
atoute méthode d’ évaluation —
notamment prise en compte des
réalisations et du rendement antérieur,
examens ou entrevues — gqu’ elle estime
indiquée pour décider S une personne
possede les qualifications visées a
I'adinéa30(2)a) ...
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The PSEA creates administrative institutions and mechanisms for dealing with complaints

about staffing and appointment decisions. For present purposes, the Public Service Staffing Tribunal

isof particular importance.

88. (1) The Public Service Staffing
Tribunal is continued, consisting of
between five and seven permanent
members appointed by the Governor in
Council and any temporary members
that are appointed under section 90.

(2) The mandate of the Tribunal isto
consider and dispose of complaints
made under ... sections... 77... .

(3) In order to be digible to hold office

88. (1) Est maintenu le Tribunal dela
dotation de lafonction publique,
compose de cing a sept membres
titulaires nommeés par le gouverneur en
conseil et des membres vacataires
nommés en vertu de |’ article 90.

(2) Le Tribuna apour mission
d'instruire les plaintes présentées en
vertu ... oudesarticles... 77 ... .

(3) Il faut, pour étre membre du

as amember, a person must

(b) have knowledge of or
experience in employment
matters in the public sector.

95.

(2) The Chairperson may retain on a
temporary basis the services of
mediators and other experts or persons
having technical or special knowledge

Tribund :

[...]
b) avoir de I’ expérience ou des
connaissances en matiere d' emploi
dans |e secteur public.

[...]

95,

[...]
(2) Le président peut retenir
temporairement les services de
médiateurs et d’ autres experts chargés
d assister le Tribunal atitre consultatif,

to assist the Tribunal in an advisory
capacity and, subject to the approval of
the Treasury Board, fix their
remuneration.

98. (1) A complaint shall be determined
by a single member of the Tribunal,
who shall proceed asinformaly and
expeditiously as possible.

et, sous réserve de |’ approbation du
Consell du Trésor, fixer leur
rémunération.

[.]

98. (1) Lesplaintes sont ingtruites par
un membre agissant seul qui procede,
danslamesure du possible, sans
formalisme et avec célérité.
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99.

(3) The Tribunal may decide a
complaint without holding an oral
hearing.
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[.]

9.

[...]
(3) Le Tribuna peut statuer sur une
plainte sans tenir d’ audience.

Employees may complain to the Tribunal that there has been an abuse of authority in the

making of specified decisions. The following isthe provision relevant to this appedl.

[22]

77. (1) When the Commission has
made or proposed an appointment in
an internal appointment process, a
person in the area of recourse referred
to in subsection (2) may ... makea
complaint to the Tribunal that he or
she was not appointed or proposed for

77. (1) Lorsque la Commission afait
une proposition de nomination ou une
nomination dans le cadre d’ un
processus de nomination interne, la
personne qui est danslazone de
recours visee au paragraphe (2) peut

. présenter a celui-ci une plainte

appointment by reason of

(b) an abuse of authority by the
Commission in choosing
between an advertised and a
non-advertised internal
appoi ntment process; or

The PSEA does not provide a comprehensive definition of “abuse of authority”. However, it

selon laguelle elle n’ a pas été nommée
ou fait I’ objet d’ une proposition de
nomination pour |’une ou |’ autre des
raisons suivantes :

[...]

b) abus de pouvoir de la part dela
Commission du fait gu' elle a
choisi un processus de
nomination interne annoncé ou
non annonce, selon lecas;

[..]

does contain the following provision “for greater certainty”.

2. (4) For gresater certainty, areference
in this Act to abuse of authority shall be
construed as including bad faith and
personal favouritism.

2. (4) 1l est entendu que, pour

I application de la présente loi, on
entend notamment par « abus de
pouvoir » lamauvaisefoi et le
favoritisme personnel.
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The PSEA sets out the remedia powers of the Tribunal when it upholds a complaint. They

do not include a power to order either the Commission or a deputy head to make a new appointment

or to conduct a new appointment process.

[24]

[25]

81. (2) If the Tribuna finds acomplaint
under section 77 to be substantiated, the

Tribunal may order the Commission or
the deputy head to revoke the
appointment or not to make the

appointment, as the case may be, and to

take any corrective action that the
Tribunal considers appropriate.

82. The Tribunal may not order the
Commission to make an appointment
or to conduct a new appoi ntment
process.

102. (1) Every decision of the Tribunal
isfinal and may not be questioned or
reviewed in any court.

(2) No order may be made, process
entered or proceeding taken in any
court, whether by way of injunction,

certiorari, prohibition, quo warranto or
otherwise, to question, review, prohibit

or restrain the Tribunal inrelation to a
complaint.

81. (1) Sil jugelaplainte fondée, le
Tribunal peut ordonner ala
Commission ou al’ administrateur
généra de révoquer la nomination ou
de ne pasfaire lanomination, selonle
cas, et de prendre les mesures
correctives gu’il estime indiquées.

[.]

82. Le Tribunal ne peut ordonner ala
Commission de faire une nomination
ou d’ entreprendre un nouveau
processus de nomination.

Decisions of the Tribuna are protected by a preclusive clause.

102. (1) Ladécision du Tribunal est
définitive et n’ est pas susceptible

d’ examen ou de révision devant un
autre tribunal.

(2) Il N’ est admis aucun recours ni
aucune décision judiciaire —
notamment par voie d’injonction, de
certiorari, de prohibition ou de quo
warranto — visant a contester, réviser,
empécher ou limiter I’ action du
Tribunal en ce qui touche une plainte

In addition to the right of employees to complain to the Tribunal of abuse of authority,

employees who are informed during an internal appointment process that they have been eliminated

from consideration for an appointment may ask the Commission to discuss that decision with them.
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Asaresult of that informal discussion, or otherwise, the Commission, or the deputy head to whom
the power to make internal appointments has been delegated, may revoke an internal appoi ntment
and take corrective action, on being satisfied that an error, an omission, or improper conduct

affected an appointment.

47. Where a person isinformed by the
Commission, at any stage of an interna
appointment process, that the person
has been eliminated from consideration
for appointment, the Commission may,
at that person’ s request, informally
discuss its decision with that person.

15. (3) Where the Commission
authorizes a deputy head to make
appointments pursuant to an internal
appointment process, the authorization
must include the power to revoke those
appointments and to take corrective
action whenever the deputy head, after
investigation, is satisfied that an error
an omission or improper conduct
affected the selection of a person for

appointment.

67. (1) The Commission may
investigate an internal appointment
process, other than one conducted by a
deputy head acting under subsection
15(1), and, if it is satisfied that there
was an error, an omission or improper
conduct that affected the selection of
the person appointed or proposed for
appointment, the Commission may

(a) revoke the appointment or not
make the appointment, asthe

47. A toute étape du processus de
nomination interne, la Commission
peut, sur demande, discuter de fagon
informelle de sa décision avec les
personnes qui sont informeées que leur
candidature n’ a pas été retenue.

15. (3) Dansles cas ou la Commission
autorise un administrateur général a
exercer le pouvoir defaire des
nominations dansle cadre d’ un
processus de nomination interne,

I’ autorisation doit comprendre le
pouvoir de révoquer ces nominations
— ¢t de prendre des mesures
correctives aleur égard — dans les cas
ou, apres avoir mené une enquéte, il est
convaincu gu’ une erreur, une omission
ou une conduite irréguliere ainflué sur
le choix de la personne nommée.

67. (1) La Commission peut mener
une enquéte sur tout processus de
nomination interne, sauf dansle cas
d’ un processus de nomination
entrepris par I’ administrateur général
dans le cadre du paragraphe 15(1); si
elle est convaincue gu’ une erreur, une
Omission ou une conduite irréguliere a
influé sur le choix de la personne
nommée ou dont la nomination est
proposée, la Commission peut :

a) révoquer la nomination ou ne

pas faire lanomination, selon le
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case may be; and cas,
(b) take any corrective action that b) prendre les mesures correctives
it considers appropriate. qu’ elle estime indiquées.

[..]

D. DECISION OF THE TRIBUNAL

[26] The Tribunal stated that, because of the broad discretion conferred by section 33, a
complaint of abuse of authority could not be based simply on the fact that a position had been filled
after an advertised internal appointment process. It noted that the RMB had decided to adopt an
advertised process before both the classification review of the Regional Manager position had been

completed, and the results of the standardized tests were known.

[27] The Tribuna agreed with the employer that neither the PSEA nor any applicable policy
mandates the internal appointment process to be followed, regardliess of whether the position to be
filled is newly created or areclassified existing position. Further, unlike the former Act, section 33
explicitly confers broad discretion over the selection of an advertised or a non-advertised

appointment process. Hence, the jurisprudence arising from the former Act is not relevant.

[28] The Public Service Human Resources Management Agency of Canada Guidelines
(Guidedlines) ded with, among other things, the criteriafor distinguishing between anew and a
reclassified position. The Tribuna held that these are not law, because they were not madein the
exercise of adeegated statutory power. Hence, it wrote, even if the Commission had based its
decision to advertise on amisinterpretation of the Guidelines, its decision would not congtitute an

abuse of authority as being erroneousin law, and therefore, presumably, not an abuse of discretion.
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[29] Asfor Mr Kane's complaint that he was not appointed Regional Manager, the Tribunal
stated that section 36 of the PSEA gives the Commission an unfettered discretion to choose the
assessment method that it considers appropriate to determine if a person is quaified for a position.
Mr Kane was not appointed because he failed one of the standardized tests taken by candidatesfor a
PM-06 position. Accordingly, the Tribuna concluded, even if the decision to advertise congtituted

an abuse of authority, he had failed to establish that it caused him not to be appointed.

E. DECISION OF THE FEDERAL COURT
[30] TheJudge identified the principa substantive issue as whether the Tribuna had erred in law
inregarding asirrelevant to Mr Kane's complaint of abuse of authority the characterization of the

PM-06 Regiona Manager position as either new or reclassified.

[31] Firgt, though, she held on the basis of Dunsmuir v. New Brunswick, 2008 SCC 9, [2009]

1 S.C.R. 190 (Dunsmuir), that unreasonableness was the applicable standard of review. She noted
that: the Tribunal’ s decisions are protected by a strong preclusive clause; the Tribunal isa
specialized body created to adjudicate public service employment disputes; and whether an abuse of

authority had occurred was essentially afactual question within the expertise of the Tribunal.

[32] After noting the shift in the PSEA from comparative to individual merit, and the absence of
any statutory criterialimiting the choice of an advertised or a non-advertised internal appoi ntment
process, the Judge discounted the relevance of jurisprudence arising under the former Act. She said

(at para. 40):
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The question is not whether the Regional Manager PM-06 position was properly
characterized as new rather than reclassified but whether the employer abused its
authority in determining that the position would be staffed by an advertised process
following the creation of apool of candidates.

[33] Shefoundthat Mr Kane had not proved that it was the practice in the Newfoundland and
L abrador region to appoint incumbents to their positions after they had been reclassified, and that
the RMB decided to fill the Regional Manager position through an advertised process before it
knew either the result of the classification review or that Mr Kane had not passed a standardized

test.

[34] Inview of the evidence and the statutory framework, the Judge was not persuaded that the

Tribuna’ s decision was unreasonable, and dismissed Mr Kane' s application for judicia review.

F. ISSUES AND ANALYSIS

[35] Threeissues must be decided in this apped. First, what is the standard of review applicable
to the Tribunal’ s decision? Second, did the Tribuna err in deciding that the decision to fill the
Regional Manager position on the basis of an advertised internal appointment process was not an
abuse of authority? Third, if there was an abuse of authority in the choice of an advertised process,
did the Tribunal err in finding that Mr Kane had failed to prove that the decision not to appoint him

as Regional Manager was caused by the abuse of authority?
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| ssue 1 Standard of review
[36] Thequestionsin disputein thisappeal principally concern the scope of the term * abuse of
authority” in section 77 of the PSEA and its application to the facts of this case. | see no basisfor
departing from the presumption established in Dunsmuir (at paras. 53-54) that specialized tribunals
interpretation and application of their enabling statutes are reviewable on a standard of

reasonabl eness.

[37] Experience or knowledge of employment mattersin the public sector is aqualification for
appointment to the Tribunal: PSEA, paragraph 88(3)(b). Thus, while undoubtedly having alegal
aspect, the questionsin dispute also concern the internal appointment process to fill a position, and
are thus within the scope of the Tribunal’ s expertise. | aso note in this context that subsection 95(2)

empowers the Chairperson to retain experts as advisors to the Tribunal, including, presumably,

lawyers.

[38] Theexistence of finality and strong privative clauses in section 102 puts the matter beyond
doubt: Dunsmuir at para. 52. The effect of the “no certiorari” provision in subsection 102(2) isto
excludejudicia review on the “non-jurisdictional” grounds set out in subsection 18.1(4) of the
Federal Courts Act, R.S.C. 1985, c. F-7. Consequently, since no statutory adjudicator is authorized
to make unreasonable decisions, the Tribunal’s decision, if unreasonable, may be set aside under

paragraph 18.1(4)(a) as beyond its jurisdiction.
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[39] Unlikethe Federal Court in Lavigne v. Canada (Justice), 2009 FC 684, 352 F.T.R. 269 at
para. 46 (Lavigne), | do not think that the term abuse of authority in section 77 raises a question of
law “of central importanceto thelegal system” and outside the scope of the Tribunal’ s expertise: the
term merely defines conduct on which afederal public service employee may base acomplaint to
the Tribunal about specified employment decisions. That its scope may incidentally determine
whether an employee can only pursue a particular complaint directly in the Federal Court through
an application for judicial review, rather than through the Tribunal, does not, in my view, elevate it

to aquestion of “central importance” to the Canadian legal system.

[40] Consequently, | agree with the Judge’ s conclusion that reasonableness is the applicable

standard of review in this case.

| ssue 2: Wasit unreasonablefor the Tribunal to decidethat the selection of an
advertised internal appointment processfor filling the position of
Regional Manager could not be an abuse of authority?
[41] Thisissue needsto be unpacked because it involves four related inquiries: the basis of Mr
Kane's complaint of abuse of authority; the relevance of administrative guidelines and policy in the

employer’ s decision-making; the scope of the term “abuse of authority”; and the reasonableness of

the Tribuna’ s conclusion that Mr Kane's complaint could not constitute an abuse of authority.

() Mr Kan€' s complaint
[42] Mr Kane complained to the Tribunal under paragraph 77(1)(b) that, on the facts of his case,

the employer abused its authority by advertising the Regional Manager position, and by not
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appointing him to it. The Tribuna may only grant aremedy for breach of paragraph 77(1)(b) after
determining that the complainant has proved that the Commission or its del egates committed an
abuse of authority in choosing between an advertised and a non-advertised internal appointment

process under section 33.

[43] Mr Kane arguesthat the employer treated the “newness’ of the Regional Manager position
asrelevant to the decision to advertise. However, he says, the position was not new, but his old
position reclassified. For the employer to base an exercise of discretion under section 33 ona
relevant fact, when that fact does not exist, can constitute an abuse of authority. Administrative
decisions based on unreasonable findings of materia fact are an arbitrary exercise of the statutory
power under which they are made. Hence, Mr Kane submits, for the Tribunal to conclude that such

adecision wasincapable of amounting to an abuse of authority would be unreasonable.

(i) Statutory discretion, guidelines and policy
[44] ThePSEA does not link the choice of internal appointment process under section 33 to
whether aposition is new or reclassified. Unlike the former Act, section 33 does not require the
employer to take into account whether a position is new or reclassified before deciding which
internal appointment process to adopt. Nonethel ess, the breadth of the discretion conferred by
section 33 is such that whether aposition is new is afactor that the employer may consider. The
newness or otherwise of a position isthus relevant to the exercise of the statutory discretion
conferred, inthe sensethat it is afactor that the employer may lawfully take into account, but is not

one that it must take into account if the section 33 discretion isto be exercised lawfully.
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[45] That the newness of aposition isrelevant in the above sense is underlined by the Guidelines
and a Service Canada Policy (Criteria for Non-Advertised Appointment Processes Policy) (Policy),
which point decision-makers to this consideration when exercising their discretion under section 33.
The Guidelines were promulgated before the PSEA was enacted, but were in force when the
decision was taken to advertise the Regiona Manager position. Counsel did not suggest that either
the Guidelines, or the subsequently issued Policy, were unlawful as being inconsistent with the
PSEA, or that it would be improper in this case for the employer to base an exercise of discretion
under section 33 on them.

[46]  Although primarily concerned with job classification, the Guidelines state (Appeal Book,

p. 123):

The appointment process will differ

L e processus de nomination utilisé sera

depending on whether the classification

différent selon que la mesure de

action involves areclassification or the

classification se rapporte a une

establishment of anew position.
Human resources advisors and
managers should consult with their
staffing advisorsin advance of the
classification action in order to
understand the consequences of the
proposed appointment process.

[emphasis added)]

reclassification ou al’ établissement
d'un nouveau poste. Les conseillersen
ressources humaines devraient
consulter leurs conseillers en dotation
et les gestionnaires avant de prendre la
mesure de classification afin de
comprendre les conséquences du
processus de nomination propose.

[non souligné dans I’ original]

[47] ThePolicy cameinto effect with the PSEA in order to provide guidance to deputy heads and

managers on the exercise of discretion under section 33. It states (Appea Book, p. 329):

The objective of the policy isto provide L’objectif delalignedirectricevisea

acommon framework and objective
criteria to guide managers and sub-

offrir aux gestionnaires et aux cadres
subdél égués un cadre commun et des
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delegated officialsin decidingwhento  criteres pour décider quand utiliser un

use a non-advertised appointment processus de nomination non annonce.
process to conduct staffing. Indeciding  Le choix du processus doit étrefait de
between a non-advertised and maniere arespecter lesvaeursliéesa
advertised process they must respect I’ équité, I’ accessibilité et la

the appointment values of fairness, transparence dans les nominations tout

access and trangparency. Thedecison  en répondant aux besoins de souplesse,
must respond to the need for flexibility, d efficacité et d’ économie et aaider
efficiency and affordability in staffing I’ organisation a répondre a ses besoins
and support Service Canadain meeting  opérationnels.

its operational requirements.

[48] Inother words, the Policy isaimed at ensuring a degree of consistency, coherence, and
accountability in managerial decision-making under section 33. Thus, the Policy sets out (Appea

Book, p. 330) “circumstances in which a non-advertised process might be justified.” The criteriafor

non-advertised appointment processes include (Appeal Book, p. 335):

Appointment of an employee Nomination d’ un employé alasuite
following the reclassification of their de lareclassification de son poste en
position in accordance with the vertu des politiques et des lignes
policies and guidelines of the Public directrices de I’ Agence de gestion des
Service Human Resources ressources humaines de lafonction
Management Agency of Canada publique du Canada (AGRHFPC) et de
(PSHRMAC) and the PSC. laCFP.

[49] Inmy view, these extracts are an acknowledgement by the employer that the newness of a
position can be relevant to the exercise of the broad discretion under section 33. Thisisthe
important point for the purpose of this appeal. Indeed, the Guidelines go further by stating that the
appointment process will differ depending on how the position is characterized. The Policy,

however, is more nuanced.
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[50] Whether afailure to have regard to the Guidelines or Policy (including their provisionson
the appointment process consequences of characterizing a position as new or reclassified) would
constitute an abuse of authority is not a question that arises here. Asthe following extracts from the
record show, the employer regarded the Regional Manager position as new and, consistently with

the Guidelines and Policy, took this consideration into account in deciding to advertise.

[51] Inamemorandum of March 1, 2006, the regiona Executive Head, writing on behaf of the
RMB, advised staff in the Newfoundland and Labrador region that the position of Regiond
Manager, |PCS, was being sent for classification review and, if it was classified at the PM-06 level,
it would be filled from the pool of candidates who were successful in the competition thenin

progress. The classification of the position at the PM-06 level was confirmed on June 15, 2006.

[52]  OnJune 20, 2006, the Director of IPCS for the region had advised Mr Kane (Appea Book,
p. 204) that “the new PM 6 position has been established” (emphasis added), and that approval had

been given for him to act in the position until it was filled on a permanent basis.

[53] OnAugust 9, 2006, the Director responded as follows to arequest by Mr Kane for
clarification of the method of staffing for the Regional Manager position (Appeal Book, p. 206):

Thereis no doubt that the work you did during the past several months was
significant and contributed gresatly to the organizational structure that was
recommended and approved at the February 14 RMB meeting. Having said that,
approval to staff the manager’ srole at the PM 6 position required the establishment
of anew position at that level. Since it was anew position at a higher level, it was
deemed fair and appropriate to provide all managers with the opportunity to compete
versus making an appointment via non-advertised process. (Emphasis added)
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[54] Further, in aletter to the Tribunal, dated October 17, 2006, an Assistant Deputy Minister,
People and Culture Branch, Service Canada, wrote (Appeal Book, p. 210):
The respondent followed the above mentioned Guidelines for Reclassification and
deemed the position to be a new position. In this particular circumstance, the

Director responsible for the unit decided to run an internal advertised process to
allow employees the opportunity to apply.

[55] Theprincipal justification given by the employer for advertising was that the position was
new. Accordingly, if Mr Kane could establish that there was no rational basis on which the Regional
Manager position at the PM-06 level could be classified as“new”, rather than “reclassified”, he
might succeed in demonstrating that the decision to use an advertised appointment process was
arbitrary. Thisis because the decision would have been based in large part on an unreasonable

conclusion about afact relevant to the exercise of discretion under section 33.

[56] Likethe Guidelines, the Policy isnot binding in law, and management is entitled to depart
fromit. Indeed, the Policy itself purports only “to provide a common framework and objective
criteriato guide managers’ in deciding when to use a non-advertised appointment process, and is far
from prescriptive. Nonetheless, its function isto promote “fairness, access and transparency” in
decision-making under section 33 (Appeal Book, p. 329). Since fairnessincludes consistency and
treating like alike, the objectives of the Guiddines and Policy will not be achieved if decisions made

in accordance with them, but based on unreasonabl e findings of relevant facts, are allowed to stand.
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(iii) Abuse of authority
[57] Counsd for the respondents argued that, athough not defined in the PSEA, the term “abuse
of authority” in section 77 has anarrow scope. It islimited to serious misconduct that carriesa
mora stigma, and requires amental element akin to that in the tort of misfeasance in public office.
Thus, the respondents submit in their memorandum of fact and law (at para. 62) that “abuse of
authority” connotes

... anintentional element of bad faith, personal favouritism, discrimination,

corruption, serious carelessness or recklessness, gross negligence or misfeasance of
asimilar egregious nature.

[58] Therespondents reect the position taken by the Tribunal in many cases. namédly, that the
concept of abuse of discretion in administrative law, particularly as explained by David Phillip
Jones and Anne S. de Villars, Principles of Administrative Law, 5th ed. (Toronto: Carswell, 2009),
pp. 174, 204, is an appropriate guide to the scope of abuse of authority in section 77. See, for
example, Tibbsv. Canada (Deputy Minister of National Defence), 2006 PSST 8 at paras. 68-74;
Bowman v. Canada (Deputy Minister of Citizenship and Immigration), 2008 PSST 12 at para 81;
Chiasson v. Canada (Deputy Minister of Canadian Heritage), 2008 PSST 27 at para. 36; Jacobsen
v. Canada (Deputy Minister of Environment), 2009 PSST 8 at paras. 46-48. Counsdl for the

respondents advanced two arguments in favour of a narrower interpretation of the term.

[59] Fird, it must be interpreted in light of subsection 2(4) of the PSEA, which states that “ abuse
of authority” includes “bad faith and personal favouritism”. The respondents say that the limited
class, or gjusdem generis, presumption of statutory interpretation confines abuse of authority to

conduct anal ogous to these examples.
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[60] | donot agree. Thelimited class presumption is normally applied when a general term
follows alist of items that have something in common; the scope of the genera termis
presumptively limited to itemsthat share the feature common to the listed items. However, thereis
authority for the proposition that the presumption does not apply to provisonswhere, like
subsection 2(4), specific items are stated to be included in a preceding general term. See Ruth
Sullivan, Sullivan on the Construction of Satutes, 5th ed. (Markham, Ont.: LexisNexis CanadaInc.,
2008) at 237-239; Glasgow v. Canada (Deputy Minister of Public Works and Gover nment

Services), 2008 PSST 7 at paras. 36-40.

[61] Professor Sullivan points out (at 239) that Parliament may provide that a general term
includes particular items for reasons other than to indicate the narrowness of the intended scope of
the preceding genera term, such as providing assurance that items likely to be of particular concern

areindeed included in the general term.

[62] Thisinterpretation is consistent with the French text of subsection 2(4), which reads: « ... on
entend notamment par « abus de pouvoir » lamauvaisefoi et le favoritisme. » Like the adverbs
“particularly” or “especialy”, « notamment » may connote the relative importance of something:
see Le Nouveau Petit Robert 2010, where the synonyms given for « notamment » are

« particulierement, singulierement, spécialement ».

[63] Second, the respondents say that “ abuse of authority” must be interpreted in light of the

power of the Commission and deputy heads to take corrective action when satisfied that “an error,
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an omission or improper conduct” affected an appointment decision (PSEA, subsections 15(3) and
67(1)). They argue that a ground on which a decision may be corrected under these provisions
cannot also constitute an abuse of authority under section 77. Thus, in Lavigne the Federal Court
stated (at para. 62): “abuse of authority requires more than error or omission or even improper
conduct.” For the following reasons, a comparison of these provisionsis not, in my opinion,

particularly helpful in interpreting the scope of section 77.

[64] Fird, the categories, abuse of authority on the one hand, and errors, omissions, and improper
conduct on the other, overlap. All abuses of authority involve improper conduct and error, while
some instances of error, omission, and improper conduct may aso be an abuse of authority. In my
opinion, the fact that not every error or omission, or every instance of misconduct, is sufficiently

significant to congtitute an abuse of authority does not shed much light on the latter’ s scope.

[65] Second, an employee sright of access to the Tribunal on the one hand, and, on the other, a
manageria discretion to take corrective action, with or without a prior informal discussion with a
concerned employee, are sufficiently different kinds of recourse that the scope in which one

operates should not be viewed as mutually exclusive of the other.

[66] It would be inappropriate for the Court to attempt to formulate a comprehensive definition
of abuse of authority asthat term isused in section 77 of the PSEA. | recognize that by limiting the

Tribunal’ s jurisdiction to adjudicate employees complaints to instances of abuse of authority,
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Parliament no doubt intended to reduce the staffing delays, and overly intrusive surveillance,

associated with what was effectively do novo appellate review under the former Act.

[67] Nonetheless, | rgect the narrow meaning of abuse of authority advanced by the respondents
as a suitable basis on which to consider the reasonableness of the Tribunal’ s decision to dismiss Mr
Kane' s complaint. Such alimited interpretation is supported by neither the statutory text nor, as|
explain further at paragraphs 74-77 of these reasons, its statutory context and the objectives of the

legidation.

(iv) Wasthe Tribunal’ s decision unreasonable?
[68] Thereasonableness of an administrative tribunal’ s decision is determined by referenceto its
reasons and the outcome. A reviewing court must decide if the tribuna’ s reasons for decision
demonstrate justification, transparency and intelligibility within the decision-making process, and if
the decision itsalf falls within the range of possible acceptable outcomes that are defensible on both

the facts and the law: Dunsmuir at para. 47.

[69] Thiscaseisabout whether it was unreasonable for the Tribunal to preclude any
consideration of whether the Regional Manager position at the PM-06 level was new, on the ground
that section 33 does not require the employer to take this into consideration, but |eaves the choice of
appointment process to the discretion of the deputy head. The Tribunal regarded any breach of the
Guiddines asimmaterial, reasoning that, because they are not law, a misinterpretation of them

cannot constitute an abuse of authority. Neither the Tribunal nor the Federal Court found it
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necessary to articulate an interpretation of the term “abuse of authority”, but regarded the case as

involving alargely factua question.

[70] Paragraph 77(1)(b) providesthat the choice between an advertised and a non-advertised
appointment process may congtitute an abuse of authority. Parliament thus envisaged that although
the scope of the discretion under section 33 is broad, its exercise can form the basis of a complaint

to the Tribunal of abuse of authority.

[71] Thequestion of law raised by this appeal is whether the Tribunal committed areviewable
error when it regarded as irrelevant to acomplaint of abuse of authority under 77(1)(b) the
distinction between new and reclassified positions, when the employer gave the newness of the
Regional Manager position as the principa reason for the decision to advertise. In my view, the

Tribunal erred.

[72] Itserror wasto proceed on the assumption that, because section 33 does not require the
employer to take into account whether the position was new or reclassified, the employer’s
characterization of the position as new was incapable of grounding a complaint of abuse of
authority. This error rendered the Tribunal’ s resulting decision unreasonabl e because it precluded
Mr Kane from attempting to establish that the employer’ s characterization of the position as new

had no reational basis.
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[73] Inmy opinion, it was unreasonable for the Tribunal, in effect, to conclude that a complaint
under paragraph 77(1)(b) could not be substantiated, even if the employer decided to use an
advertised internal appointment process because the position to be filled was new, and Mr Kane
could show that it clearly was not. A decision pursuant to section 33 isarbitrary if based on an
irrational finding of a material fact which the employer may consider in the exercise of the power.
That the distinction between a new and areclassified position is relevant to the exercise of the
power (in the sense that the employer may lawfully take it into account) is confirmed by the

Guideines and the Policy.

[74] AsJudtices Bastarache and LeBel noted (at para. 42) when writing for the majority in
Dunsmuir: “It isaso inconsistent with the rule of law to retain an irrationa decision.” If the
Regional Manager position at the PM-06 level was not new, the employer’ s decision to advertise
was prima facieirrationa because its basis was unfounded and, to that extent, would be inconsi stent
with values motivating the PSEA: fairness, accountability, and transparency. For the Tribunal to
proceed on the basis that such a decision could not support afinding of abuse of authority is

unreasonable.

[75]  If courtsdo not permit irrational decisionsto stand because they are inconsistent with the
rule of law, it is not reasonable for the Tribunal to exclude from the scope of the term “abuse of
authority” decisions under section 33 that are based on facts that have no rationa support in the

material before the manageria decision-maker.
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[76] That Parliament could not reasonably be taken to have intended to excludeirrationa
decisions from the Tribuna’ s jurisdiction under section 77 is also supported by the statutory
context: Mr Kane's complaint is the kind for which adjudication by an expert and independent
administrative tribunal isideally suited. It would also run counter to arational allocation of
functions under the PSEA regarding employees grievances to interpret “ abuse of authority” so
narrowly that Mr Kane's only remedies would be to request management to exercise its power to
correct its mistakes (PSEA, subsections 15(1) and 67(3), and section 47), or to make an application
for judicial review directly to the Federal Court, which would not have the benefit of a decision by

the specidized Tribunal. Parliament cannot have intended such aresullt.

[77] The PSEA wasintended to introduce more flexibility into appointment and staffing
decisions. However, these objectives do not require an interpretation of the Act that would preclude
employees from pursuing an effective remedy for manageria arbitrarinessin the exercise of a

statutory discretion.

[78] Inthe present case, the Tribunal did not decide that the Deputy Head based her decision on
the mistaken view that the Regional Manager position was new, rather than areclassified position.
The Tribunal did not get this far, because it concluded that the distinction between new and
reclassified was not relevant to Mr Kane's complaint of abuse of authority in the exercise of the

Deputy Head' s discretion under section 33.
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[79] However, for the reasons given in paragraphs 72-75 above, it was unreasonable for the
Tribunal to hold that it could not be an abuse of authority under paragraph 77(1)(b) for the Deputy
Head to decide to advertise because the position to befilled was new, even if, as Mr Kane
maintains, it clearly was not. It was therefore unreasonable for the Tribunal to have declined to
determine whether the decision to advertise was, as Mr Kane alleges, made on the basis of afinding
of relevant fact for which there was no rational support in the facts or the applicable criteria,

namely, the characterization of the Regional Manager’ s position as new.

[80] Of course, it isnot the Court’srolein this appea to express an opinion on whether the
Regiona Manager position at the PM-06 level is new or areclassification of the position previousy
occupied by Mr Kane. As already noted, he saysthat the duties are the same, which indicates a
reclassification. On the other hand, the organizationa structure of the unit has changed, so that there
are now two PM-05s reporting to the Regional Manager, which may suggest that the PM-06
position is new: see Guidelines at Appeal Book, p. 123. However, thisis something for the Tribunal,

not this Court, to decide.

[81] Accordingly, | would remit the matter to the Tribunal to re-determine Mr Kane's complaint
under paragraph 77(1)(b) on the basis that, since the employer principaly justified its decision to
advertise on the ground that the Regional Manager position at the PM-06 level was newly created,
the Tribunal must decide if this characterization was rationally supportable. If the Tribunal decides

that it was not, it would be open to it, after considering all the circumstances, to conclude that the
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decision to fill the position on the basis of an advertised appointment process was an abuse of

authority.

[82] Conversdly, if Mr Kane does not persuade the Tribunal that it was unreasonable for the
employer to treat the Regional Manager position at the PM-06 level as new, rather than reclassified,

it will dismiss his complaint.

| ssue 3: Wasit unreasonablefor the Tribunal to dismissMr Kane' s complaint
because he had failed to prove that, even if the decison to advertise
constituted an abuse of authority, it was not the reason why he was not
appointed?
[83] TheTribuna held that Mr Kane was not appointed Regional Manager because he failed one
component of the standardized tests administered to candidates for appointment to positions at the
PM-05 and PM-06 levels. In other words, even if there had been an abuse of authority in the

exercise of the section 33 discretion, he had failed to prove that it was the cause of his non-

appointment, asis required before the Tribunal can uphold a complaint under paragraph 77(1)(b).

[84] 1 donot agree. The Tribuna’s reasoning assumes that, absent an abuse of authority in
deciding to fill the position on the basis of an advertised internal appointment process, the Deputy
Head would still have used the same methods to assess whether Mr Kane had the necessary skills

and qualificationsto fill the Regional Manager position on a permanent basis.
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[85] This, with respect, is pure speculation. If Mr Kane is correct and the Regional Manager
position at the PM-06 leve is not new but is areclassfication of hisformer position, the employer
might well not have followed an advertised process. It is accordingly unreasonable to assume that,
even if no competition was held, the standardized evaluative tools used in a competition would
necessarily be used to assess if Mr Kane was qualified to continue in the particular job, despite the

broad discretion in the choice of methods of assessment conferred on the employer by section 36.

[86] Mr Kane saysthat the duties of the Regional Manager do not differ materially from those of
the Service Delivery Manager, and that the position is therefore areclassification of the position that
he occupied. If thisis correct, an assessment of Mr Kane' s ability to do the job can reasonably be
expected to include, as a significant component, his performance in the twelve months of his
deployment to IPCS, first as Service Delivery Manager in the interim organization, and then as

acting Regional Manager.

[87]  Indeed, section 36 of the Act specifically includes “areview of past performance and
accomplishments’ as abasis for determining whether a person meets the qualifications for a job.
Thereview in the record of Mr Kan€e' s performance during his deployment to the I|PCS business
lineis positive (Appea Book, p. 206), and there are no suggestions that hiswork had been
unsatisfactory. A discrepancy between the performance assessments and the results of tests may
cause management to examine the appropriateness of the tests in this context. Needless to say, Mr

Kane' sincumbency did not entitle him to be appointed to the Regional Manager position.
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[88] Thus, if, when the Tribunal re-determines the matter, it concludes that there was an abuse of
authority in the exercise of the discretion conferred by section 33, it must also decideif the abuse

caused Mr Kane not to be appointed Regional Manager.

[89] Findly, Mr Kane believes that he was arbitrarily “singled out” by being made to compete
for hisown job, and not being appointed to it. To the best of his knowledge as an experienced
federa public service employee in the Newfoundland and Labrador region, incumbents in the

region have, for years, always been appointed to their positions after reclassification.

[90] | agree with the Federal Court that the Tribunal could reasonably conclude that, even though
not contradicted, Mr Kane' s assertion is not enough to discharge the burden upon him, asthe
complainant, to prove that it was a consistently followed practice in the region to appoint
incumbents to their position after reclassification. He has not challenged the Tribunal’ s refusal to

require the employer to provide information on thistopic.

G. CONCLUSIONS

[91] For thesereasons, | would allow the appeal with costs here and below, set aside the decision
of the Federal Court, grant Mr Kane's application for judicial review, set aside the decision of the
Tribunal, and remit the matter to the Tribunal, differently constituted, to re-determine in accordance
with these reasons Mr Kane' s complaint that he was not appointed Regional Manager by reason of

an abuse of authority by the employer in choosing an advertised internal appointment process. The
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re-determination shall be conducted on the basis of the existing record, although the Tribunal may

permit the parties to supplement it, and to make oral submissions.

“John M. Evans’
JA.

“l agree
Eleanor R. Dawson JA.”
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STRATAS J.A. (Dissenting reasons)

[92] | agree with my colleague’ s statement of the facts and issues. | agree that the standard of
review of the Tribunal’ s decision is reasonableness. However, my colleague has held that the

Tribuna’s decision fails under that standard and should be set aside.

[93] | disagree. In my view, the Federal Court was correct: the Tribunal’s decision was

reasonable and should be upheld.

[94] Our disagreement is not based on differing views of facts or differing subjective assessments
of the reasonable standard. Instead, we differ at the level of fundamental principle on how courts

should conduct reasonableness review.

A. My colleagu€' s approach

[95] Distilling my colleagu€’ s reasons to their essence, my colleague says that the Tribunad’s
decision is unreasonabl e because the Tribunal failed to take into account a consideration relevant to
the determination of “abuse of authority” under paragraph 77(1)(b) of the Public Service
Employment Act, S.C. 2003, c. 22 (the “Act”). The relevant consideration (the “Newness
Consideration”) isthat the employer thought that the PM-06 position was new and saw “ newness’
as areason to advertise and hold a competition for the position, but the position might not be new at

al.
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[96] The Tribuna upheld the employer’ s staffing decision and found no “abuse of authority”
under paragraph 77(1)(b) of the Act. The Tribunal held that the Newness Consideration was
irrelevant to whether there was an * abuse of authority.” Aswe shall see, those holdings were
reasonable. But my colleague disagrees. In hisview, the Newness Consideration isrelevant to
whether there was an “ abuse of authority” and the Tribuna had to consider the Newness

Consideration. Its failure to do so invalidated its decision.

[97] My colleague finds that the Newness Consideration is relevant — based not on the legal and
factua findings made by the Tribunal, but rather on factual and lega findings he himself makes. My
colleague finds as afact that “[t]he employer’ s principal justification for advertising [the PM-06
position] was that the position was new” (at paragraph 55), but the position may not be new. My
colleague finds as a legal matter that newness of the PM-06 position is relevant to the employer’s
decision under section 33 of the Act: he statesthat “....the newness...of a position isthus relevant”
(at paragraph 44), “the breadth of the discretion conferred by section 33 is such that whether a
positionis new is afactor that the employer may consider” (at paragraph 44), and “the newness of a
position can be relevant to the exercise of the broad discretion under section 33" (at paragraph 49).
If the position were not new, my colleague concludes, as alegal matter, that “the employer’s
decision to advertise was prima facieirrational because its basis was unfounded” (at paragraph 74)
and so the employer may have committed an “ abuse of authority” under paragraph 77(1)(b) of the
Act (at paragraphs 75-79). In hislega view, “abuse of authority” under paragraph 77(1)(b) of the
Act must include “[employer] decisions that are based on facts that have no rational support in the

material before the [employer]” (at paragraph 75). Finaly, turning to the Tribunal’ s decision itsdlf,
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hefindsthat it failed to take into account the Newness Consideration. To my colleague, that isthe
end of the matter —the Tribuna’ s decision is unreasonable for that reason alone and so it must now

reconsider the matter taking into account the Newness Consideration.

[98] That isno longer the accepted approach. No longer do we automatically invalidate decisions
because they failed to take into account a relevant consideration. Instead, today, our roleisto

engage in truly deferential reasonableness review, nothing more.

B. The movement away from my colleague’ s approach

[99] My colleague's approach harkens back to atime long ago when courts would interfere much
more readily with tribunal decisions. Courts would fasten onto a certain type of error, such asa
failure to take into account a consideration that the reviewing court itself deemsrelevant, and then

use that error to quash atribunal decision.

[100] Today, we recognize that such an approach often leads to quite intensive, non-deferential
review of tribunal decisions. In this case, my colleague, based on his own view of the facts and the
law, determines that the Newness Consideration is relevant to “ abuse of authority” under paragraph
77(1)(b), examines whether the Tribunal took the Newness Consideration into account, and then
finds the Tribunal’ s decision wanting. Under my colleague’ s approach, the Tribunal’s own
assessments of what is or is not relevant do not fall for scrutiny, even deferential scrutiny. Put

another way, this sort of approach “seemsto leave little room for deference of respect for decision-
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maker appreciation of those factors or considerations that were relevant to the interpretation of a
particular statutory provision or the exercise of a particular statutory power”: David J. Mullan,
“Deference from Baker to Suresh and Beyond — Interpreting Conflicting Signdls,” in David

Dyzenhaus, ed., The Unity of Public Law (Oxford: Hart Publishing, 2004) at page 24.

[101] Inrecent years, the Supreme Court has moved us toward a different approach: truly
deferential reasonableness review. No longer isit “sufficient merely to identify a categorical or
nominate error” or to “dot aparticular issue into a pigeon hole of judicial review,” such asthe
failure to take into account arelevant consideration: Dr. Q v. College of Physicians and Surgeons of
British Columbia, 2003 SCC 19 at paragraphs 22 and 25, [2003] 1 S.C.R. 226 per McLachlin C.J.C.
and see also Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817 and
Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190. Instead, “[r]eview of the
conclusions of an administrative decision-maker must begin by applying [the reasonableness
standard of review]”: Dr. Q., supra at paragraph 25; David J. Mullan, “ Establishing the Standard of

Review: The Struggle for Complexity” (2004), 17 Can. J. Admin. L. & Prac. 59 at page 65.

[102] Under the Supreme Court’s approach, we do not determine what considerations are relevant
and then impose our determinations of relevance on the tribunal. Rather, the tribunal is given
“substantia leeway...in determining the...‘ relevant considerations’ involved in agiven
determination,” and then we engage in reasonable review of what the tribunal has done: Baker,
supra at paragraph 56. Reasonableness review is supposed to be truly deferentia review: Dunsmuir,

supra at paragraph 47.
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C. Truly deferential reasonablenessreview

[103] Asexplained by the Supreme Court, truly deferential reasonableness review requires usto
assess whether the Tribuna’ s conclusions fall within arange of outcomes that are defensible on the
facts and the law: Dunsmuir, supra, at paragraph 47. Our posture must be one of deference;

interference by us must be rare.

[104] Inorder to engagein truly deferential reasonableness review, we must have front of mind a

proper understanding of our role.

[105] There are certain redlitiesin the case at bar that remind us of our role. In the Act, Parliament
has assigned the tasks of finding the facts, interpreting the legidation, arriving at conclusions and
awarding appropriate relief to the Tribunal — not to us. For good measure, Parliament has forbidden

us from questioning or reviewing any decision of the Tribunal: Act, section 102.

[106] Of course, the normal ruleisthat courts must obey Parliament’ s law. However, the
congtitution is a higher law and courts have a“ constitutional duty to ensure that public authorities
do not overreach their lawful powers’: Dunsmuir, supra at paragraph 29; Crevier v. Quebec (A.G.),
[1981] 2 S.C.R. 220 at page 234; U.E.S, Local 298 v. Bibeault, [1988] 2 S.C.R. 1048 at page 1090.
In the case at bar, this duty allows usto review decisions of the Tribunal despite Parliament’s

vesting of exclusive jurisdiction in the Tribunal and despite the privative clausein section 102.
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[107] When do “public authorities... overreach their lawful powers’ and trigger our duty to
interfere? In Dunsmuir, we are told that one situation is where a tribunal reaches an outcomethat is
indefensible on the basis of the law and all of the evidence, even taking into account the particular
expertise and policy appreciation of the tribunal. Such an outcome, in the words of Dunsmuir, fals
outside of the “range of possible, acceptable outcomes which are defensible in respect of the facts
and law” (at paragraph 47). We interfere because the tribunal has reached an outcome based on an
indefensible interpretation, application or exercise of Parliament’slaw. We do not interfere smply

because the tribunal hasfailed to consider something that we happen to think isrelevant.

[108] To be sure, thisholistic approach to judicial review resultsin considerable deference, much

more than my colleague’ s approach. But given our narrow role, thisis the correct approach.

[109] Inthiscase, unlessthereisan indefensible interpretation, application or exercise of
Parliament’ s law —adecision outside of the range of acceptable outcomes —we cannot interfere. We

must keep within our narrow role. We must mind our place.

D. Subjecting the Tribunal’ s decision to truly deferential reasonablenessreview

[110] Doesthe Tribunal’sdecision fail truly deferential reasonableness review? Isit indefensible

inthe sense that | have described? In my view, no. The Tribunal has adopted a defensible

interpretation, application and exercise of Parliament’slaw. We cannot interfere.
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[111] The caseat bar concerns an employer in aspecia employment sector, the public service.
The employer made a discretionary judgment call about how to go about staffing a particular public
service position in a particular staffing structure. The employer’ s judgment call was placed before
the Tribunal. The Tribunal is apublic service staffing tribunal comprised of persons who
“must...have knowledge of or experience in employment matters in the public sector” (subsection
88(3) of the Act). It had to consder whether, in these particularly unusual circumstances, the
employer committed an “abuse of authority” within the meaning of paragraph 77(1)(b) of the Act, a
statute governing public service employment. This case rests at the bull’ s-eye of the exclusive

mandate Parliament has given to the Tribunal, not us.

[112] Thefacts beforethe Tribuna were unusual. Before the Tribunal was an interim staffing
situation, in flux and evolving towards a more permanent structure. At the outset, the employer
established a“new interim organizational structure” (Tribunal reasons, paragraph 4). It deployed the
appdl lant, without open competition, into this new interim structure, as a Service Ddlivery Manager,

PM-05 level.

[113] Onemonth later, the employer informed all staff that it was reviewing the new interim
structure. Within a couple of months, the employer had finished itsreview. It announced arevised
and finalized staffing structure. In that structure was a new position, a higher level PM-06 position.
It was quite similar to the PM-05 position the appdllant briefly held in the interim structure, but was

within a different staffing and reporting structure.
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[114] How should the higher level PM-06 position be staffed? The employer had two options to

choose from:

@ No advertisement and no competition for the higher level position. Under this
option, assuming the appellant met the requirements of the final, higher level
position, the employer would automatically promote the appellant from the PM-05

position he briefly held, into the final, higher level position.

(b) Advertisement and open competition for the higher level position. Under this option,
the employer would advertise the higher level position and hold an open competition

involving the appellant and other qualified employees.

[115] Section 33 authorizes the employer to choose between “an advertised or non-advertised
process,” i.e., either of the two above options. The section contains no words of limitation and, as
the Tribunal found, it gives the employer much latitude. Alongside section 33, however, isa
purpose-laden preamble clause in the Act, a clause that guides the employer’ s discretion. It
provides, among other things, that the public serviceisto “strive for excellence” and “ achieve
results for Canadians.” The preamble also sets out other important principles such as (in no
particular order) diversity, linguistic duality, non-partisanship, “fair, trangparent employment
practices,” “effective dialogue,” “respect for employees,” and giving employersthe “flexibility” to

hire the person that will deliver “ services of highest quality to the public.”
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[116] On these facts and within this overall statutory context, the employer chose to advertise and
run an open competition. The employer offered three reasons for this. the higher level position was
new, it was a“position a ahigher level,” and “it was fair and appropriate to provide all managers

with the opportunity to compete” for it.

[117] The employer advertised the position and the appellant entered the competition. He lost and,
as aresult, he was not promoted to the higher level position. Another candidate performed better in

the competition and received the position.

[118] After the competition was held, the appellant complained that he should have been
promoted to the higher level position by virtue of his brief incumbency: in hisview, the PM-06
position was areclassification of hisold, abeit interim, PM-05 position and was not new. The
appellant went to the Tribunal, alleging that in these circumstances and within this statutory context,

the employer committed an “abuse of authority” under paragraph 77(1)(b) of the Act.

[119] Asmy colleague notes (at paragraph 66), in 2003 Parliament added the requirement of
“abuse of authority” into paragraph 77(1)(b) to prevent “overly intrusive surveillance associated
with what was effectively de novo appellate review under the former Act.” It isnot every employer
mistake or misstatement or questionable judgment call that merits redress before the Tribunal. The
Tribunal’ stask under paragraph 77(1)(b) isto look at al of the facts, understand the breadth of
section 33 of the Act and the Act’ s purposes, apply its knowledge and experience concerning public

service staffing, and reach a conclusion about whether the employer abused its authority. In carrying



Page: 44

out thistask, the Tribunal decided that the employer did not abuse its authority in making the choice

itdid.

[120] Specifically, the Tribuna made the following specific findings that, in my view, were

defensible on the law and dll of the evidence:

@ The Tribunal found that the current Act, passed in 2003, “makes no distinction
between anew or reclassified position,” unlike the old, pre-2003 Act (Tribunal

decision, at paragraph 66).

The Tribuna’sfinding is defensible. The plain wording of section 33 supportsit.
Further, under the old, pre-2003 legidation (Public Service Employment Act, R.S.C.
1985, c. P-33 and the Public Service Employment Regulations, 2000, SOR/2000-80),
an employer sometimes had to consider whether a position was new or reclassified:
see section 10 of the old Act and paragraph 5(2)(b) of the old Regulations. Under the
old legidation, in certain circumstances, areclassified position could not be
advertised and subject to open competition. Provided an incumbent met the
requirements for the position, in many circumstances the incumbent could simply be
dotted into the position, even a higher position, whether or not he or she wasthe
best person for the job. In 2003, Parliament did away with the new/reclassified
distinction. In its place was section 33, which, asthe Tribunal observed, givesthe

employer abroad discretion to make an appropriate choice in all the circumstances.
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Also in 2003, Parliament enacted the preamble clause and the Tribunal’ sfinding is

consistent with many of the objectivesinit.

The Tribuna found that the employer’ s discretion to advertise under section 33 of
the Act does not turn on whether the position was new or reclassified. An advertised
or anon-advertised appointment process can be used in either case (Tribuna

decision, at paragraphs 64 and 65).

Thisis adefensble interpretation supported by the broad wording of section 33, the
preamble clause, and Parliament’ s abolition in 2003 of the new/reclassified

distinction.

The Tribuna found that no administrative policies or guidelines require the usein

this case of a non-advertised process (Tribunal decision, at paragraphs 64 and 65).

Thisisadefensble finding. The Tribunal did not identify any particular policy
statements, but my colleague does (the “ Policy” and the “Guidelines’). The
Guiddines are out of date: as my colleague mentions (at paragraph 45), they were
drafted under the old legidation before Parliament abolished the new/reclassified
distinction. Asfor the Policy, it only lists “interna appointment situations that might
lend themselves to a non-advertised process’ and adds that “[a]dditional

circumstances may be considered” [emphasis added]: the Policy could befairly read
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as providing no guidance on the matter. Findly, in the end result, a tribunal must
have regard to Parliament’ s law, here section 33 and paragraph 77(1)(b) of the Act,

not administrative policies. That is exactly what the Tribunal did.

The Tribuna found that “[t]he mere choice of conducting an advertised or non-
advertised processis not abuse of authority initself asit is specifically allowed in the
[Act]” (Tribuna decision, at paragraph 60). In its view, the employer exercised its
authority within the ambit of section 33 of the Act. Therefore, it did not commit an

“abuse of authority.”

Thistoo is defensible, particularly on the unusual factual record in this case. An
interim staffing structure was modified after a couple of months and a higher level
position was created. The appellant held the PM-05 position for avery brief time.
Section 33 isvery broad, it was enacted as part of areform that abolished the
new/reclassified distinction, and many of the Act’s purposes set out in the preamble
supported the employer’ s choice of option in this case. In the latter regard, where the
Tribunal reaches an outcome that is arguably consistent with the purpose of the
legidative scheme, its decision is more likely to be found to be reasonable, than one
which isnot: Montreal (City) v. Montreal Port Authority, 2010 SCC 14, [2010] 1

S.C.R. 427 at paragraph 42.
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E. Particular areas where my colleagu€’ s approach hasresulted in insufficient deference

[121] Itistruethat, at paragraph 47 of Dunsmuir, my colleague sets out the classic statement

about the reasonableness standard being a standard of deference. However, his approach in this case
to review is not deferential at al. As| have said above, and as| shall further demonstrate below, this
is because he has fastened onto the “nominate error” or “pigeon hole”’ of “failing to take into

account arelevant consideration,” rather than engaging in truly deferential reasonableness review.

[122] | would identify four particular areas where my colleague’ s approach has resulted in

insufficient deference, contrary to our proper role.

I
[123] Toreiterate, the Newness Consideration that my colleague says the Tribunal failed to take
into account was the following: the employer thought that the PM-06 position was new and saw
“newness’ as areason to advertise and hold a competition for the position, but the position might
not be new at all. In order to establish the relevance of this consideration, my colleague goes further
and wades into the facts, finding that the newness of the position was the “ principa justification”
behind the employer’ s decision to advertise and hold a competition (at paragraph 55). The
employer’s other reasons — the fact that the position was higher and the need for other deserving
employees to have a shot at the position (see paragraph 116, above) — are seen, factually, as

subordinate. Further, as| have shown in paragraph 97 above and as | will discuss further below, the
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Newness Consideration is made relevant to section 33 and paragraph 77(1)(b) because my colleague

interprets those sectionsin his own way.

[124] In short, in the manner in which it was developed and in the relevance assigned to it, the
Newness Consderationisajudicia construction based on judicia views of the relevant facts and
the law, not Tribunal views. Then, with the Newness Consideration in hand, the Tribunal’ s decision
isanayzed to see whether that judicial construction is present. Only at this stage of the analysisare
words of reasonableness review uttered, but by thenit istoo late: it isplain to al that the Tribuna
did not take the judicially-constructed Newness Consideration into account. The Tribunal’s decision
isthen said to be “ unreasonable’ because it fits within the “nominate error” or “pigeon hole”’ of
failing to take relevant consderations into account. Thisis an approach that the Supreme Court has
told us not to follow. Thisisnot truly deferential reasonablenessreview. Thisisthe imposition of
the views of the Court over the views of the Tribunal — the body whose views a one should hold

sway, according to the law-makersin Parliament.

[125] Thefactua and legal terrain that my colleague explores was aready thoroughly explored by
the Tribuna and, as| have shown in paragraph 120, the Tribunal, based on its own exploration,
reached defensible conclusions. Before the Tribunal, the appellant urged it to find that the PM-06
position was not new. The Tribunal had evidence suggesting that, contrary to the appellant’s
submission, the position was, in avery rea sense, new (see paragraphs 112-113, above). However,
in the end, this factual issue smply did not matter to the Tribunal. It did not see the new/reclassified

distinction as being relevant to the employer’ s discretion to advertise under section 33 of the Act or
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the issue of “abuse of authority” under paragraph 77(1)(b) of the Act. Aswe have seen, the
Tribuna’ sinterpretation was defensible based on the plain wording of the section, Parliament’s

repeal of the new/reclassified distinction, and the purposes of the Act.

I
[126] My colleague finds that an employer abuses its authority under paragraph 77(1)(b) of the
Act when it relies on afact that iswrong and that might have affected its decision. In hiswords,
“abuse of authority” under paragraph 77(1)(b) must include “[employer] decisionsthat are based on
facts that have no rationa support in the material before the [employer]” (at paragraph 75). Here,
my colleague is defining what “ abuse of authority” means and heistravelling well down the road of
fact-finding. These are the Tribunal’ s tasks, not ours. Parliament has given the Tribunal the
exclusive power to decide whether an employer has abused its authority and on thisit isentitled to
deference: Dunsmuir, supra, at paragraph 47. The Tribunal had all of the evidence beforeit,
including the appdllant’ s submission that the position was not new and that it was the very basis of
the employer’ s decision. The Tribuna simply did not accept that. On all of the evidence beforeit, it
found that the employer did not “abuse its authority” under paragraph 77(1)(b) of the Act.
Following the truly deferentia approach to reasonableness review, | have concluded that the

Tribunal’s finding is defensible based on the law and all of the evidence.

[127] In paragraphs 59-62 of hisreasons, my colleague discusses subsection 2(4) of the Act and
whether it means that “abuse of authority” under paragraph 77(1)(b) covers only severe matters, as

the respondent suggests. My colleague concludes that subsection 2(4) of the Act does not necessary
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lead to that conclusion. | happen to agree with him on this. But it is not our job to decide this.
Parliament has given it to the Tribunal. Provided that the Tribunal reaches a defensible conclusion,

it isentitled to decide differently.

[l
[128] My colleague findsthat if the employer relied upon awrong or irrationa reason for
advertising the position, it may have committed an “abuse of authority” under paragraph 77(1)(b) of
the Act. In hisview, the wrongness of employer reasons can result in an “abuse of authority,” and
whether the employer’ s decision was otherwise appropriate or acceptableisirrelevant. Here again,
my colleague isinterpreting “abuse of authority” in paragraph 77(1)(b). Thisis a matter for the

Tribunal, not for us.

[129] The Tribuna heard the appellant’ s submissions that the position was new and that the
employer had erred, but the Tribunal nevertheless found that on these facts there had been no abuse
of authority because of the broad discretion given to the employer under section 33. Put another
way, the Tribunal implicitly rejected the proposition that if an employer invokes reasonsin support
of itsdecision that are “wrong,” there is automatically an “ abuse of authority” under paragraph
77(1)(b). Given the Tribunal’ s defensible interpretation of section 33, the purposes set out in the
preamble clause, and al of the facts of this case, | cannot say that the Tribunal has done something

indefensible here.
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v
[130] My colleague considers the Policy and Guidelines to be relevant, interprets and applies
them, and uses them to help establish the relevance of the Newness Consideration. He concludes
that they “are an acknowledgement by the employer that the newness of a position can be relevant
to the exercise of the broad discretion under section 33” (at paragraph 49). He finds that a decision
by the employer that is “based on unreasonable findings of relevant facts’” will violate the objectives
of the Policy (at paragraph 56). Finally, he notes that the Policy and Guidelines make the newness

of aposition relevant to the employer’ s discretion under section 33 (at paragraph 73).

[131] But the Tribunal considered the Policy and Guiddinesto beirrelevant and, following the
truly deferential approach to reasonableness review, | have found thisto be defensible. It isfor the
Tribunal, not us, to decide when there isaviolation of administrative policiesin this area, and
whether such aviolation is relevant to the commission of an “abuse of authority” under paragraph

77(1)(b) of the Act.

[132] We must remember that administrative policiesin speciaized areas like this are best
interpreted and applied by the administrators. The Tribuna is knowledgeable and expert in public
service staffing matters and is familiar with all relevant administrative policiesin thisarea. We are
not. When we wade into athicket of administrative policies, we are armed with legal tools but we
lack specialized knowledge. We may get it wrong. For example, certain guidelines made by the
respondent and probably known to the Tribunal are contrary to the policies identified by my

colleague and are contrary to the conclusions he reaches. For one thing, they emphasize the
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irrelevance of the consideration of whether the position is new or reclassified. See online:
http://www.psc-cfp.gc.calpl cy-pltg/ga-gr/appoi ntment-nominati on/choi ce-choix-eng.htm and
http://mwww.psc-cfp.gc.calpl cy-pl ta/ga-gr/appoi ntment-nominati on/choi ce-choix-frahtm. | do not
rely on these guidelines as support for the reasonableness of the Tribunal’ s decision, as they are not
in evidence before us. However, their existence servesto remind us of something important: it is
dangerous for us to latch onto administrators policy statements that counsel happened to put into
the record, make our own pronouncements on them, and then use those pronouncements as abasis

to meddle with the Tribunal’ s decision.

F. A final comment

[133] Inthiscase, “abuse of authority” under paragraph 77(1)(b) of the Act isvery broad, and
Parliament has not constrained the Tribunal’ s ability to interpret and apply those words. As aresullt,
as| have explained, given the facts and the law in this case, it was defensible for the Tribunal to find

theway it did.

[134] However, other cases may be different. They may involve statutes where, expresdy or by
clear implication, Parliament has constrained the tribunal’ s decision-making in some way. For
example, Parliament might constrain atribunal by setting out a tightly-worded definition of akey
statutory phrase, requiring that certain prerequisites be present before the tribuna makes a particular
decision, enumerating factors that the tribunal must consider, or prescribing a particular test to be

followed. The tribunal might not be able to legitimately interpret itsway around or otherwise avoid



Page: 53

these congtraints. So if the tribunal disobeyed these constraints, its decision may represent an
indefensible interpretation, application or exercise of Parliament’ s law and may have to be set aside:
see, for example, Dalton v. Criminal Injuries Compensation Board (1982), 36 O.R. (3d) 394 (Div.
Ct.); Almon Equipment Ltd. v. Canada (A.G.), 2010 FCA 193, 405 N.R. 193; David J. Mullan,

Administrative Law (Toronto: Irwin Law, 2001) at page 115.

[135] | mention thisonly to makeit clear that atribunal’ s failure to take into account arelevant
consderation can indeed lead to afinding of unreasonability in a particular case. It may condtitute a
constraint or requirement that the tribunal cannot defensibly interpret around or otherwise avoid.
But that finding of unreasonability is made not because of the existence of the “ pigeon hole” or
“nominate error” of failing to take into account arelevant consideration, but because, the Court,
engaging in truly deferential reasonableness review, finds the tribunal’s decision to be an

indefensible interpretation, application or exercise of Parliament’ s law.

G. Conclusion

[136] | agree with the Federal Court that the Tribunal’ s decision was reasonable. Therefore, |

would dismiss the appeal, with costs.

“David Strates’
JA.
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