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[1] Double Diamond Distribution Ltd. (Double Diamond) brought a motion for an order
staying the Order of Norris J. of the Federal Court dated June 27, 2019 (2019 FC 868) (the

Order). The Order provided that:

1. The defendants’ motion for particulars is granted in part.
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2. The defendants’ motion for an extension of time to file a Statement of
Defence is adjourned to July 11, 2019.

3. The defendants’ motion for security for costs is adjourned to July 11,
2019.

4. The plaintiff’s motion for default judgment is dismissed.

5. The plaintiff’s motion for an Order striking the defendants’ Demand for

Particulars is dismissed.

6. The plaintiff’s motion for an Order requiring the defendants to file a
Statement of Defence within seven days is dismissed.

7. Costs are taken under reserve pending a decision on the defendants’
motion for security for costs.

[2] Other than the first paragraph, the Order adjourns certain matters, dismisses certain
motions and takes the issue of costs under reserve. The only part of the Order to which a stay
would be relevant is the first paragraph and Double Diamond, at the commencement of the
hearing of the motion, confirmed that this was the only part of the Order for which it was seeking

a stay.

[3] Double Diamond commenced an action in the Federal Court by filing a Statement of
Claim on March 6, 2019 (and which was issued on March 8, 2019). Crocs Canada, Inc. and the
other defendants (who will be referred to herein as Crocs Canada) have not yet filed a Statement
of Defence. Crocs Canada had brought a motion under Rule 206 of the Federal Courts Rules,
SOR/98-106, for an order requiring Double Diamond to provide copies of each document
referred to in its Statement of Claim (the Rule 206 Motion). The parties settled the Rule 206

Motion.
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[4] On May 13, 2019, Crocs Canada served a Demand for Particulars on Double Diamond
which resulted in Double Diamond bringing a motion for default judgment or, in the alternative,
striking the Demand for Particulars and requiring Crocs Canada to file a Statement of Defence.
Double Diamond argued that the terms under which the Rule 206 Motion was settled prevented
Crocs Canada from making a Demand for Particulars. The term in question (which is set out in
the e-mail from counsel for Crocs Canada dated May 3, 2019) is:

The Defendants are to serve and file a Statement of Defence, or to make any
further preliminary objection, by or on May 13, 2019.

[5] The Federal Court judge did not agree with Double Diamond’s interpretation of this term
and dismissed Double Diamond’s motion for an order for default judgment or to strike the
Demand for Particulars. Double Diamond appealed the Order and brought this motion for a stay

of the Order.

[6] The Supreme Court of Canada set out a three-stage test in RJR-MacDonald v. Canada,

[1994] 1 S.C.R. 311; [1994] S.C.J. No. 17 to determine if a stay should be granted:

43  Metropolitan Stores adopted a three-stage test for courts to apply when
considering an application for either a stay or an interlocutory injunction. First, a
preliminary assessment must be made of the merits of the case to ensure that there
is a serious question to be tried. Secondly, it must be determined whether the
applicant would suffer irreparable harm if the application were refused. Finally,
an assessment must be made as to which of the parties would suffer greater harm
from the granting or refusal of the remedy pending a decision on the merits....
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[7] In order to grant the stay, Double Diamond must establish that all three elements of the

test support its application for a stay.

[8] The focus of the hearing was on the second element — irreparable harm to Double
Diamond if the stay is refused. Double Diamond submitted that it would suffer irreparable harm
if the stay is not granted because its appeal would be rendered moot and because the appeal is
linked to the agreement reached between counsel related to the settlement of the Rule 206

Motion.

[9] With respect to rendering the appeal moot, the only operative parts of the Order that
would be relevant in the appeal to this Court are the parts related to the Demand for Particulars
and the dismissal of the motion for default judgment. In effect, either the litigation will proceed
before the Federal Court or it will not. During the course of the argument for the stay motion,
Double Diamond conceded that it would not be pursuing the appeal in relation to the dismissal of
its motion for default judgment. Therefore, Double Diamond acknowledged that the litigation
before the Federal Court will continue. The only issue remaining is whether the next step will be:
(@) compliance with the Demand for Particulars in accordance with the Order and reasons of
the Federal Court; or

(b) the filing of the Statement of Defence.

If the stay is not granted and the particulars are provided, this may render the appeal moot.
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[10] Generally, if refusing a stay would render an appeal moot or nugatory, irreparable harm
would be established (O'Connor v. Nova Scotia, 2001 NSCA 47, [2001] N.S.J. No. 90, at para.

17).

[11] However, as noted by the British Columbia Court of Appeal in Moore v. British
Columbia (Securities Commission), 74 B.C.A.C. 136, 22 B.C.L.R. (3d) 277, it does not
necessarily follow that a stay will always be granted if refusing the stay would render that appeal
moot. In that case, it was noted, in paragraph 9, that “the appellants have failed to show how
testimony or the production of documents relevant to the investigation in question can result in
any actual prejudice to them”. Therefore, even though refusing the stay would render the appeal

moot, the British Columbia Court of Appeal upheld the denial of the stay.

[12]  As noted above, Double Diamond acknowledged that the litigation before the Federal
Court will continue. As part of the litigation, Crocs Canada will be filing a Statement of Defence.
The Demand for Particulars is related to the disclosure of certain information that Crocs Canada
indicated it needs to prepare its defence. Double Diamond does not dispute that the particulars to
be provided under the Order will be required in order for Crocs Canada to file a defence. Double
Diamond also confirmed that none of the information that would be provided to comply with the
Order would be confidential and there is no indication that it would be onerous to provide these

particulars.

[13] Double Diamond also acknowledged that — sooner or later — the particulars that the

Federal Court ordered it to provide would be disclosed to Crocs Canada. Therefore, even if the



Page: 6

stay is granted and Double Diamond is successful in its appeal, the particulars will still be
disclosed to Crocs Canada at some point. The only harm or prejudice to Double Diamond is the
disclosure of particulars of its claim before it might otherwise be required to do so. This is not
irreparable harm or sufficient prejudice to support the requested stay. There is no reason to delay

the disclosing of the particulars as ordered by the Federal Court.

[14] Double Diamond also argued that the irreparable harm that it will suffer is linked to the
agreement between counsel in relation to the settlement of the Rule 206 Motion. Double
Diamond’s concern is that it will no longer be able to reach any agreement with opposing
counsel. This harm, however, is speculative. Speculative harm is insufficient to support a stay
(Attorney General of Canada v. Oshkosh Defense Canada Inc., et al., 2018 FCA 102, [2018]

F.C.J. No. 576, at para. 25).

[15] It should be noted that the issue in this case relates to the interpretation of the agreement
reached between counsel. Disagreements over the interpretation of agreements arise from time to
time and this would include disagreements over agreements reached between counsel. There is
nothing to suggest that simply because the parties to an agreement disagree over the terms of that
agreement, that either party would suffer irreparable harm in not being able to negotiate or reach
any other agreement with the opposing party. To avoid any possible dispute, any subsequent

agreement may have more detailed terms.

[16] Asaresult, I do not accept that Double Diamond would suffer irreparable harm if the

stay is not granted. In my view, this litigation should proceed before the Federal Court without



Page: 7

any further delay and, therefore, the motion for a stay of the Order requiring Double Diamond to

provide particulars to Crocs Canada is dismissed with costs.

"Wyman W. Webb"

JA.
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