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JUDGMENT AND REASONS

[1] The applicant has been granted disability benefits under the Canada Pension Plan, RSC
1985, ¢ C-8 [CPP] retroactive to December 2013 [date of onset]. She is not allowed further
retroactive benefits unless she can prove her incapacity of forming or expressing an intention to

make an application prior to the date of her application, that is, March 18, 2015.

[2] The applicant sought additional benefits, retroactive to July 2008, on the basis of

incapacity. The sole issue to be determined in this judicial review application is whether the
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Appeal Division of the Social Security Tribunal of Canada made a reviewable error by
dismissing her leave application against the negative decision rendered in this matter by the
General Division — Income Security Section who concluded that the applicant was not

incapacitated despite her psychiatric condition.

[3] The impugned decision was made pursuant to subsection 58(2) of the Department of
Employment and Social Development Act, SC 2005, ¢ 34 [DESDA], which allows the Appeal
Division to refuse leave if the appeal has “no reasonable chance of success”. Such decision is
reviewable under the reasonableness standard (see Tracey v Canada (Attorney General),

2015 FC 1300 at para 22).

[4] The present judicial review application is dismissed.

I Background

[5] It is not contested that the applicant has experienced a series of events that rendered her
disabled. In July 2008, she was victim of an armed assault at a hotel in Minnesota, United States,
where she was to undergo a surgical intervention. She was later diagnosed with Post-Traumatic
Stress Disorder [PTSD]. Upon returning to Canada, she tried going back to work, but had to stop.
She counted on her union to make sure that she would receive disability benefits under the
Manitoba Teachers’ Society Disability Benefits Plan — benefits which she effectively received
until September 2011. Unfortunately, as the applicant explains in her affidavit, over the next few
years, she was left without medical care, was evicted, and fell into homelessness, all of which

exacerbated her trauma. She stopped many of her prior daily activities, including skating, and
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also abandoned the Masters of Education she had started prior to the incident. At the time, she

did not know that she could receive disability benefits under the CPP until someone suggested

that she could submit a late application. In March 2015, she claimed permanent disability based

on her diagnosis of PTSD, as well as other medical issues which do not need to be mentioned

here.

[6] On June 16, 2015, a medical adjudicator concluded that the applicant was disabled. While

recognizing that her health issues and limitations went back to July 2008, December 2013 was

nevertheless established as the date of onset, that is the maximum retroactivity allowed under the

legislation (see paragraph 42(2)(b) of the CPP). Retroactive payments started as of March 2014,

that is, four months after the established date of onset (see section 69 of the CPP).

[7] On August 20, 2015, the applicant submitted a declaration of incapacity stating being

incapacitated since the July 2008 incident, and therefore unable to apply for benefits sooner. She

invoked subsection 60(8) of the CPP which provides:

60(8) Where an application for
a benefit is made on behalf of
a person and the Minister is
satisfied, on the basis of
evidence provided by or on
behalf of that person, that the

60(8) Dans le cas ou il est
convaincu, sur preuve
présentée par le demandeur ou
en son nom, que celui-ci
n’avait pas la capacité de
former ou d’exprimer

person had been incapable of

I’intention de faire une

forming or expressing an
intention to make an
application on the person’s
own behalf on the day on
which the application was
actually made, the Minister
may deem the application to
have been made in the month
preceding the first month in

demande le jour ou celle-ci a
été faite, le ministre peut
réputer cette demande de
prestation avoir été faite le
mois qui précéde celui au
cours duquel la prestation
aurait pu commencer a étre
payable ou, s’il est postérieur,
le mois au cours duquel, selon
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which the relevant benefit le ministre, la derniére période
could have commenced to be  pertinente d’incapacité du
paid or in the month that the demandeur a commencé.
Minister considers the [Je souligne]

person’s last relevant period of

incapacity to have

commenced, whichever is the

later.

[Emphasis added.] [Je souligne.]

[8] On September 10, 2015, a medical adjudicator determined that the applicant’s medical
condition did not stop her from applying earlier, and declined her request for retroactive benefits,
relying on the declaration of incapacity form where the applicant’s family physician states that
the applicant’s condition does not make her incapable of forming or expressing the intention to
make an application. The adjudicator also noted several “indicia” of capacity: the applicant could
complete and sign her application herself; she did not have a power of attorney; she can manage
driving her vehicle and attend appointments and treatment. Finally, the report of her psychiatrist
dated July 10, 2014 indicated that she had been appealing a Manitoba Teacher Society disability
benefits decision to cut her off from other benefits. As such, the adjudicator concluded that she
did not meet the CPP definition of incapacity. The applicant sought reconsideration of this

decision.

[9] On October 28, 2015, upon reconsideration, another medical adjudicator concluded that
her medical condition did not stop her from applying for disability benefits earlier. The letter lists
the following determinative elements, which could not support a finding of incapacity:

o In July 2010, the applicant’s family physician stated on her Disability Tax

Credit form that the applicant was markedly restricted. However, in
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October 2010, he documented that the applicant was able to find solutions
to daily practical problems; she was able to make appropriate judgments

most of the time; and to plan independently her daily activities;

o In November 2011, the same doctor documented that the applicant could
perform basic skills of daily living; remember instructions and be self-

directed in planning activities;

. The Incapacity Form from August 2015 further documented that there is

not enough evidence to support incapacity;

. No one assisted the applicant with her various medical requests since
2008, and she was able to attend medical appointments and consent to

treatments;

. She was able to appeal the Manitoba Teachers’ Society disability benefits
decision in 2014, as documented in the July 10, 2014 report by a

psychiatrist; and

. The applicant was able to drive herself around and to use her bank card.

[10] The applicant appealed the date of onset to the General Division — Income Security

Section.
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General Division Decision

[11] The General Division found that the documentary and testimonial evidence did not
support a finding that the applicant was unable of forming or expressing the intention to make an
application. It was necessary to look at both the medical evidence and the individual’s relevant
activities (Morrison v Canada (Minister of Human Resources Development), 1997 CEB & PGR
8679, 1997 CarswellNat 3378 (Canada Pension Appeals Board) [Morrison cited to CarswellNat]
cited in Canada (Attorney General) v Danielson, 2008 FCA 78 at para 5 [Danielson]; see also
Canada (Attorney General) v Kirkland, 2008 FCA 144 at para 7). The intention required in the
sense of the CPP was the same as the capacity to form an intention with respect to any other
choices that present themselves to the applicant (Sedrak v Canada (Social Development), 2008
FCA 86 at para 3 [Sedrak]). In this respect, the evidence showed that the applicant was indeed

able of forming or expressing the intention to make an application prior to March 2015.

[12] After having first laid out the applicable legal provisions from the CPP covering
eligibility requirements for disability benefits (paragraph 44(1)(b)), the definition of disability
(paragraph 42(2)(a)), maximum retroactivity allowed (paragraph 42(2)(b) and subsection
66.1(1.1)) and the incapacity exception to the maximum retroactivity (subsection 60(8)), the
General Division based its finding of capacity on the following key pieces of documentary
evidence:
o The Declaration of Incapacity: the applicant’s family physician states that
her incapacity began on November 2, 2008, but that it did not make her
incapable of forming or expressing the intention to make an application,

and that the evidence was insufficient to support a finding of incapacity;
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o A medical report from another doctor dated February 3, 2009: it shows a
diagnosis of anxiety disorder. The other doctor notes an improvement in
the applicant’s state after she stopped working. At the time of the report,

she was not yet ready to return to work;

J A questionnaire supporting the Disability Tax Credit with Canada
Revenue dated October 26, 2010: The applicant’s family physician there
states that the applicant was able to find solutions, make appropriate

judgments, and plan her daily activities independently most of the time;

. A letter from the applicant’s family physician dated May 10, 2011: it
refers to treatment for a PTSD diagnosis. The doctor states that the
applicant had asked him to write a letter supporting the continuance of her

long term disability benefits; and

o A letter from the applicant’s family physician dated June 25, 2013: it
states that the applicant has been repetitively asking for his support in
getting long term disability benefits reinstated since she was not ready to

go back to work due to PTSD.

[13] The General Division also considered the applicant’s testimony. At the hearing, she
recounted the July 2008 assault incident in Minnesota, her return to Manitoba, how she was
bullied by her employer, went on medical leave and then got evicted from her home. She initially
received long term disability benefits from the Manitoba Teachers’ Society after leaving her job

in December 2008. She lived with a friend briefly and then found another apartment, from which
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she was evicted again, as she was unable to pay rent since her disability payments had
temporarily stopped in the summer of 2009. The payments resumed around December 2009,
allowing her to live on her own again. They last stopped around February 2012. She became
homeless. She has been living with her father since 2013. She explained suffering from PTSD:
she tried living the same way she did before in order to heal. She saw her family physician on her
own, using public transit. But when she had a medical appointment, it was the only thing she
could accomplish during that day. She testified that her body still reacts from her mental trauma.
Before the accident she was able to care for her close ones and pursue higher education. She has

no Power of Attorney and is responsible for her own decisions.

[14] Be that as it may, the General Division found that the evidence calls into question a
finding of incapacity. According to the family physician’s letter from 2010, the applicant was
able to find solutions and make appropriate judgments most of the time. According to the other
doctor, in February 2009, she had a level of function not congruent with incapacity. In addition,
she asked her family physician for letters in support of her other disability payments. This shows
that she was able to express herself and participate in treatment. She was capable of forming and
expressing an intention to dispute the termination of her long term disability benefits and take
actions to attempt to have them reinstated. Moreover, she was able to drive herself to doctors’
appointments or use public transit to do so: driving is an activity that demands constant attention
and decision-making. Finally, she had signed no Power of Attorney; she was responsible for her
own decisions; she was able to live on her own; find new accommodation when needed; and

manage her daily affairs. Her evictions were due to lack of funds, not incapacity. While she still
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suffers from PTSD, this in itself is not sufficient to prove that she was incapable of filing an

application earlier. The General Division therefore dismissed the appeal.

[15] The applicant requested leave to the Appeal Division of the Tribunal, leading to the

present judicial review application, following the Appeal Division’s refusal to grant leave.

I Analysis

[16] The Appeal Division refused the applicant’s request for leave to appeal on the ground
that, pursuant to subsection 58(2) of the DESDA it was “satisfied that the appeal has no

reasonable chance of success” [emphasis added]. In other words, there must be an arguable case

(see Kerth v Canada (Minister of Human Resources Development), 173 FTR 102, [1999] FCJ No
1252 (QL) (FCTD); Fancy v Canada (Attorney General), 2010 FCA 63; Bossé v Canada
(Attorney General), 2015 FC 1142 at para 10). Substantial deference is owed to the Appeal

Division (see Canada (Attorney General) v O'keefe, 2016 FC 503 at para 17).

[17] The applicant is a self-represented litigant. Her legal submissions in this judicial review
application are brief, if not inexistent. Both her affidavit and her oral submissions reasserted facts
already brought to the attention of previous decision-makers. While the applicant claims she did
not know she could apply for CPP disability benefits, she essentially disagrees with the General
Division’s findings of fact. She reiterates how she was traumatized, demoralized, dehumanized
and hospitalized. She is seeking review on compassionate grounds: she wants to move forward
after the injustices she suffered, and needs CPP disability benefits to live. Leave to appeal should

therefore have been granted by the Appeal Division.
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[18] The respondent submits the Appeal Division’s decision refusing leave was reasonable.
The simple fact the applicant does not raise any specific errors or grounds for review is sufficient
to uphold the impugned decision. Be that as it may, the dismissal of the leave application is
based on the applicable law and shows a reasonable conclusion in light of the evidence on
record; it also provides adequate reasons. The applicant essentially disagrees with the General
Division decision. It is not the role of the Appeal Division or this Court to substitute itself to the
decision-maker. The Appeal Division did not act unreasonably in finding that the appeal had no
reasonable chance of success since the applicant’s arguments all amounted to reweighing the

evidence.

[19] Inthe case at bar, the onus was on the applicant to prove that her appeal had a reasonable
chance of success on either of the three grounds of appeal listed in subsection 58(1) of the
DESDA, that is: (a) a breach of natural justice; (b) an error of law; or (c) an erroneous finding of
fact made in a perverse and capricious manner or without regard for the material before it. More
particularly, the applicant needed to satisfy the Appeal Division that the General Division erred
in fact or law when deciding that she was not “incapable of forming or expressing an intention to
make an application on the person’s own behalf on the day on which the application was actually
made” (subsection 60(8) of the CPP). The threshold to prove such incapacity is high: “it does not
require consideration of the capacity to make, prepare, process or complete an application for
disability benefits, but only the capacity, quite simply, of ‘forming or expressing an intention to
make an application’” (Morrison at para 5 cited in Danielson at para 5). Capacity needs to be
understood in its ordinary meaning: “the capacity to form the intention to apply for benefits is

not different in kind from the capacity to form an intention with respect to other choices which
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present themselves to an applicant” (Sedrak at para 3). When making such a finding, the General
Division needs to consider both the medical evidence and “the relevant activities of the
individual concerned between the claimed date of commencement of disability and the date of
application” (Morrison at para 5 cited in Danielson at para 6). The General Division was entitled
to consider the applicant’s daily activities to assess her capacity. The General Division had the
opportunity to hear the applicant first hand and to examine all the relevant evidence. Its decision
is entitled to significant deference (see Hussein v Canada (Attorney General), 2016 FC 1417 at

para 44).

[20] The impugned decision undeniably meets the requirements of justification, transparency
and intelligibility (Dunsmuir v New Brunswick, 2008 SCC 9 at para 47). | am also satisfied that
the Appeal Division applied the appropriate legal test, as laid out in section 58 of the DESDA
and relevant case law. The Appeal Division made no reviewable error in refusing to grant leave
to appeal and its reasoning is clear and articulated:
@ The applicant argued that the General Division should not have relied on

her family physician’s Declaration of Incapacity, since he was a general

practitioner and not a psychiatrist, and therefore less credible. The Appeal

Division found no reasonable chance of success on this ground of appeal

since it amounts to disagreement, while not showing why the opinion was

not valuable. The General Division is the trier of fact: it was entitled to

give weight to a Declaration of Incapacity filed by a general practitioner,

especially given the fact it is the applicant herself who asked her family

physician to fill this form (see Simpson v Canada (Attorney General),
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2012 FCA 82 at para 10; Griffin v Canada (Attorney General), 2016 FC
874 at para 23 [Griffin]). This conclusion of the Appeal Division is

reasonable;

(b) The applicant argued that the Disability Tax Credit form indicated that she
was not “fit to work™, but stressed that her family physician also wrote that
she was “markedly restricted”. He also made a mistake by writing “2006”
as the year during which restrictions began. The Appeal Division found
this was an attempt at reweighing the evidence, which these elements were
not determinative. The General Division could very well conclude that
being markedly restricted or no fit to work were insufficient to ground a
finding of incapacity in the sense of subsection 60(8) of the CPP. This

conclusion of the Appeal Division is reasonable;

(©) The applicant also alleged that her family physician saw her five times,
rather than the eleven times stated in the June 25, 2013 letter. The Appeal
Division found that this did not amount to a sufficient ground of appeal.
The applicant had ample opportunity before the General Division to
correct this error and failed to do so, while new evidence cannot be
introduced on appeal. This conclusion of the Appeal Division is
reasonable, as the appeal should be based on the underlying record before
the General Division, rather than on new evidence (see Hideq v Canada

(Attorney General), 2017 FC 439 at para 14; Griffin at para 20);
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(d) The applicant further argued that the General Division failed to consider
the cognitive dissolution triggered by her return to work plan, thereby
failing to apply a principle of natural justice. The Appeal Division
reiterated that the General Division is presumed to have considered all the
evidence. Regardless, these facts alone would not bind the General
Division to find that the applicant lacked the capacity to form or express
an intention to apply for benefits. This conclusion of the Appeal Division

is also reasonable;

(e The applicant also argued that denying her retroactive payments is
inhumane. She essentially argued that all the difficulties she endured made
her incapable of submitting an application. The Appeal Division explained
how both divisions of the Social Security Tribunal are bound to follow the
law and cannot grant equitable relief. As an administrative tribunal, it is
only vested with powers granted by statute. Thus, the General Division’s
capacity determination had to be based on evidence, and not on equitable
considerations. This conclusion of the Appeal Division is also reasonable;

and

()] The applicant submitted that the General Division erred in law in
determining if it was necessary to look at medical evidence and everyday
activities to assess capacity. The Appeal Division found that this
allegation to be unfounded on its face. The General Division took into

account the fact the applicant suffered from PTSD. Yet, the General
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Division could still find that a diagnosis of PTSD does not equate a
finding of incapacity. Being disabled does not equate being incapable to
form or express an intention to make an application. Moreover, Danielson
and Kirkland are good law (see Gordon Killeen and Andrew James,
Annotated Canada Pension Plan and Old Age Security Act, 17th ed
(Toronto: LexisNexis, 2018) at pp 366-367). This finding of the Appeal

Division is also reasonable.

[21] No doubt, the applicant has suffered a lot, but unfortunately equitable and compassionate
grounds are not factors mentioned in subsection 60(8) of the CPP, while “a lack of knowledge
about entitlement to a disability pension does not fall within the scope of incapacity” (Canada
(Attorney General) v Hines, 2016 FC 112 at para 47). Overall, the Appeal Division’s conclusion

that the appeal had no reasonable chance of success was reasonable.

i Conclusion

[22] While the Court empathizes with the hardship suffered and does not question the
applicant’s disability, the present application must be dismissed. The respondent is not seeking

costs.
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JUDGMENT in T-965-17

THIS COURT’S JUDGMENT is that the application for judicial review be dismissed

without costs.

"Luc Martineau"

Judge
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