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JUDGMENT AND REASONS 

I. Introduction 

[1] This is an application for judicial review of a Social Security Tribunal (SST) Appeal 

Division (SST-AD) decision not to grant leave to appeal a General Division’s (SST-GD) decision. 

The SST-GD decision in question found that the Applicant was terminated for misconduct from 

his job at the Toronto General Hospital’s Universal Health Network (the “UHN”). For this reason, 

the SST-GD upheld the Canada Employment Insurance Commission’s (the “Commission”) 
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decision to deny employment insurance (EI) benefits to the Applicant. The misconduct at issue 

involved the Applicant’s intentional voluntary choice not to comply with the UHN’s COVID-19 

vaccination policy. 

II. Background 

[2] The Applicant represented himself at the hearing. He was employed at the UHN as an 

information technology analyst from 2006 until November 2021. The Applicant indicated that 

the 16 years before the pandemic he worked half time at home and half time at the office.  He 

said he rarely had interaction with staff or patients. Once the COVID-19 pandemic began he 

worked full time at home. 

[3] In August 2021, the UHN implemented a COVID-19 vaccine policy in accordance with 

Directive 6, which required all public health employees to prove their full COVID- 19 

vaccination record or receive an exemption on medical or Ontario’s Human Rights Code 

grounds (the “Policy”). That directive was implemented under section 77.7 of the Health 

Protection and Promotion Act, RSO 1990, c H7 which mandated Ontario public health 

organizations to establish, implement, and ensure compliance with a COVID-19 vaccination 

policy. 

[4] Throughout August and September 2021, the UHN sent multiple email communications 

to its employees reminding them of the requirement to get vaccinated for COVID-19. While one 

of these communications gave the impression that remote employees did not need to get 
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vaccinated, later communications specified that all employees needed to get vaccinated unless 

they received an exemption. These communications included: 

 On August 19, 2021, the UHN told its employees by email that it was updating its 

existing COVID-19 vaccine policy to comply with Directive 6. All staff had to 

prove their vaccination status, “with the exception of those who have a medical 

exception.” 

 On August 25, 2021, the UHN emailed a follow-up message to address concerns 

and frequently asked questions (FAQ). The FAQ section stated that, for the few 

employees who are never required to work on site, the vaccination requirement is 

not mandatory. It added this: “[h]owever, if your situation changes and you are in a 

role where you have to come on site, even if very infrequently, you must be 

vaccinated.” 

 On August 31, 2021, the UHN told staff that “all employees” had to prove their 

vaccination status. This email did not reference any exception for remote workers. 

 On September 13, 2021, the UHN again reminded staff by email that “everyone 

must upload their vaccination receipts”. The only exceptions listed were medical 

and Human Rights Code grounds. This message clarified the previous FAQ 

section’s commentary about remote work, as follows: 

A: The intent of the Remote Work Policy is to allow our 

employees flexibility in how the work is performed. The vast 
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majority of UHN’s employees are considered essential and as 

such might be recalled back to the worksite at any given time. 

In accordance with the Business Continuity Policy, those 

recalled back to work will be expected to be compliant with 

the COVID-19 Vaccine Policy. There are very few UHN 

employees who work remotely 100% of their time and as a 

result, can be exempted. Each case will be reviewed on its own 

merits. 

[5] Specially, on September 21, 2021, the Applicant requested an exemption under the 

Human Rights Code. This request was rejected by the UHN on October 4, 2021. The Applicant’s 

request was rooted in the fact that he disagreed with the policy and it did not specify any 

protected ground under the Code. Since his exemption request was denied, the UHN reminded 

the Applicant that he would be terminated on October 22, 2021, if he did not provide proof of his 

COVID vaccination. The UHN also told him that he could avoid termination by booking a first 

COVID vaccination dose. 

[6] The Applicant did not take steps to get a COVID vaccine and as such, the UHN 

terminated his employment on November 2, 2021. 

[7] On December 18, 2021, the Applicant applied for regular EI benefits. Such benefits are 

governed by the Employment Insurance Act, SC 1996, c 23 (the “EIA”), which establishes a 

public insurance program to preserve economic security and ensure Canadian workers’ re-entry 

into the labour market. It accomplishes this goal by paying EI benefits to claimants when their 

earnings are interrupted. Sections 29 to 33 of the EIA stipulate that a claimant’s lost employment 

is only insurable if it is involuntary. Accordingly, claimants are disqualified from receiving EI 
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benefits if they voluntarily leave their job without “just cause” or due to their own misconduct. 

See relevant provisions of the EIA reproduced in Appendix A. 

[8] On May 5, 2022, the Commission denied the Applicant’s EI benefits because it found 

that the Applicant lost his employment due to his own misconduct. On July 22, 2022, the 

Commission upheld its decision on reconsideration. The Applicant appealed this decision to the 

SST-GD on August 14, 2022. 

[9] The SST-GD upheld the Commission’s decision and found that the Applicant was 

terminated because he refused to follow the UHN’s vaccination policy that had been 

implemented to protect staff and clients during the pandemic. This refusal constituted 

misconduct under the Act because it was an intentional breach of his employment obligations – a 

breach that he knew (or ought to have known) would likely result in his termination. 

[10] The SST-AD found no reviewable error made by the SST-GD when it decided the issue 

of misconduct. It found that the SST-GD evaluated this issue by reviewing the parameters set out 

in the case law: AD Decision, at para 34, citing Paradis v Canada (Attorney General), 2016 FC 

1282; see also Canada (Attorney General) v McNamara, 2007 FCA 107. According to the SST-

GD decision, “it is well established that a deliberate violation of the employer’s policy is 

considered misconduct within the meaning of the EIA”: AD Decision, at para 25, citing Canada 

(Attorney General) v Bellavance, 2005 FCA 87 [Bellavance]; Canada (Attorney General) v 

Gagnon, 2002 FCA 460. 
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[11] The SST-AD upheld the SST-GD’s finding that the Applicant made a personal and 

deliberate choice not to follow the employer’s Policy, which resulted in him being terminated 

from his employment for misconduct. 

III. Issue 

[12] The sole issue in this application is whether the SST-AD reasonably denied the Applicant 

leave to appeal the SST-GD’s Decision. 

IV. Standard of Review 

[13] The standard of review to be applied to an SST-AD decision denying leave to appeal is 

reasonableness: Bhamra v Canada (Attorney General), 2023 FCA 121 [Bhamra] at para 3, citing 

Cameron v Canada (Attorney General), 2018 FCA 100. 

[14] SST-AD will only grant leave in limited situations, and it will not grant leave unless the 

appellant can demonstrate that the appeal has a reasonable chance of success: Bhamra at para 15, 

citing 58(2) of the Department of Employment and Social Development Act, SC 2005, c 34 (the 

“DESDA”). To determine whether the SST-AD’s decision is reasonable, the reviewing court 

must ask “whether the decision bears the hallmarks of reasonableness – justification, 

transparency and intelligibility – and whether it is justified in relation to the relevant factual and 

legal constraints that bear on the decision”: Canada (Minister of Citizenship and Immigration) v 

Vavilov, 2019 SCC 65 at paras 86 and 99. 



 

 

Page: 7 

V. Analysis 

A. Preliminary Issue 

[15] Several of the exhibits in the Applicant’s affidavit are inadmissible. Exhibits 15 to 18 and 

22 concern the Applicant’s employer and its policies—some past, some present. The Applicant 

argued that it was background information and should be allowed. I do not agree. 

[16] The general rule is that only the evidentiary record before the administrative decision-

maker is admissible on judicial review: see Bernard v Canada (Revenue Agency), 2015 FCA 263 

[Bernard] at paras 13-18. 

[17] There are three exceptions to the general rule that new evidence is not admissible on 

judicial review: 

(1) evidence that provides general background in circumstances where that information 

might assist in understanding the issues relevant to the judicial review; 

(2) evidence necessary to bring to the attention of the court procedural defects not 

found in the evidentiary record of the administrative decision-maker; and 

(3) evidence to highlight the complete absence of evidence before the administrative 

decision-maker. 
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Tsleil-Waututh Nation v Canada (Attorney General), 2018 FCA 153 at paras 97-98 

[18] These exhibits do not fit into any of the exceptions to the rule against new evidence, 

outlined below. This evidence is also irrelevant and immaterial because it is focussed on the 

effectiveness of the UHN’s policy and behaviour (rather than the EI misconduct test).  Exhibits 

15-18 and 22 of the Applicant’s affidavit will not be considered. 

B. The Law 

[19] Pursuant to subsection 58(2) of the DESDA, leave can only be granted where the 

claimant satisfies the SST-AD that the proposed appeal has a reasonable chance of success on 

one of the three grounds listed in the subsection. 

[20] Pursuant to, section 58 of the DESDA, the SST-AD was empowered to set the SST-GD’s 

decision aside only if it found the latter to have failed to observe a principle of natural justice, erred 

in law, or based its decision on an erroneous finding of fact made in a perverse or capricious 

manner without regard to the material before it: see Cecchetto v. Canada (Attorney General), 2023 

FC 102 [Cecchetto] at para 22, citing Cameron v Canada (Attorney General), 2018 FCA 100 

[Cameron] at para 2). 

[21] To do so, the SST-AD is first required to decide whether to grant the Applicant leave to 

appeal. Pursuant to subsection 58(2) of the DESDA, leave can only be granted where the claimant 

satisfies the SST-AD that the proposed appeal has a reasonable chance of success on one of the 



 

 

Page: 9 

three grounds listed above: see O’Rourke v Canada (Attorney General), 2019 FCA 60 at para 9; 

Mishibinijima v Canada (Attorney General), 2007 FCA 36 at para 14. As this Court stated in Osaj 

v Canada (Attorney General), 2016 FC 115: “having a ‘reasonable chance of success’ in this 

context means having some arguable ground upon which the proposed appeal might succeed” (see 

para 12). 

C. The SST’s findings of misconduct 

[22] This case focuses on the concept of misconduct under the EIA framework, which 

stipulates that a claimant is disqualified from receiving any benefits if the claimant lost any 

employment because of their misconduct: see section 30. While the term “misconduct” is not 

defined in the legislation, its definition has been clearly set out in the jurisprudence. 

[23] To determine whether the misconduct could result in dismissal, there must be a causal link 

between the claimant’s misconduct and the claimant’s employment. In other words, the 

misconduct must constitute a breach of an express or implied duty resulting from the contract of 

employment: Canada (Attorney General) v Lemire, 2010 FCA 314 [Lemire] at para 14. Further, 

as the Federal Court of Appeal found in Lemire at para 15 “[misconduct] is not a question of 

deciding whether or not the dismissal is justified under the meaning of labour law but, rather, of 

determining, according to an objective assessment of the evidence, whether the misconduct was 

such that its author could normally foresee that it would be likely to result in his or her dismissal”. 

[24] The Applicant submits that it is his belief that the SST-AD misinterpreted the term 

“misconduct” and consequently, erred in concluding that his refusal to be vaccinated  amounted to 
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misconduct under the EIA. The Applicant argues that his decision not to get vaccinated for COVID 

is not voluntary misconduct, but rather, an “unavoidable consequence of employer’s intimidating 

tactics”. I disagree. 

[25] The Federal Court of Appeal, in Nelson v Canada (Attorney General), 2019 FCA 222 

[Nelson], is clear that “there will be misconduct where the claimant knew or ought to have known 

that his conduct was such as to impair the performance of the duties owed to his employer and 

that, as a result, dismissal was a real possibility”: see para 21; see Bellavance at para 9). Here, as 

in Nelson, the Applicant was aware of the policy and made a deliberate voluntary choice not to 

follow the policy, even after being notified that his exemption was denied and without the COVID 

vaccine his employment would be terminated. 

[26] Given this, it was reasonable for the SST-AD to uphold the SST-GD’s findings that the 

Applicant’s deliberate voluntary decision not to get vaccinated constituted a breach of express 

duty set out in the Policy. While this Policy is not explicitly in his employment contract, it is a 

workplace safety policy that the employer imposed to protect the health and safety of all of its 

employees. Given this, the Policy imposes obligations on all of its employees. The SST-GD also 

found that the Applicant had been informed of the employer’s Policy and was given time to 

comply.  The policy provided for exemptions for religious or medical reasons. The Applicant 

applied for an exemption; it was not granted to him. 

[27] Even though it is clear that the Applicant disagrees with the UHN that this policy protected 

his health and safety, the only relevant question before the SST-GD was whether the Applicant 
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knew that his voluntary decision not to get vaccinated might result in his termination. Given this, 

it was reasonable for the SST-AD to uphold the SST-GD’s findings that the Applicant knew about 

the Policy, as well as the consequences for not following it. 

[28] The SST-AD found the SST-GD did not commit a reviewable error when it decided the 

issue of misconduct. At paragraph 36 of the SST-AD Decision it held that the Applicant failed to 

identify any errors of law or any erroneous findings of fact and did not identify any procedural 

fairness issues. Given the Applicant’s failure to find a reviewable error, the SST-AD denied 

leave to appeal because the appeal had no reasonable chance of success. 

[29] Although the Applicant submitted that the SST-GD erred in determining that the Policy 

was part of his contract of employment and that he breached his contract by not getting 

vaccinated, the SST-AD found that i) an employer has an obligation to take all reasonable 

precautions to protect the health and safety of its employees in their workplace, and ii) such 

precautions include mandatory vaccination policies, imposed by the province. 

[30] The Applicant argued that his letter of employment was not an employment contract and 

it did not have within it that he must receive a COVID vaccine so how could he be fired for not 

doing it.  When this is unpacked, his employment letter did in fact list a number of immunization 

records that he must prove he has in order to be employed. COVID was unknown at the time of 

his letter and is now included as one of many immunizations that must be proven to be employed 

by the health care institute in question. The letter of employment would be subject to policies 
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implemented over time and the Applicant was informed of those policy changes which would 

add to his terms of employment. 

[31] Justice Pentney recently released a highly analogous decision, where he found that an 

employee who is terminated for misconduct because they refused to get a COVID vaccine, 

contrary to an employer’s vaccination policy, is not entitled to receive EI benefits: see Cecchetto. 

[32] Like in Cecchetto, this Applicant was aware of the consequences of non-compliance with 

the Policy in light of the multiple communications from the UHN explaining as such. The 

Applicant also had the opportunity to remedy his situation on multiple occasions. The Applicant 

was aware that his request for an exemption was denied. His voluntary decision not to comply with 

the Policy constituted voluntary misconduct in this context. 

[33] I find that it was reasonable for the SST-AD to conclude that the Applicant had no 

reasonable chance of success in arguing that his actions did not constitute misconduct under the 

EIA framework. 

D. Other Arguments 

[34] The Applicant argued that the SST-AD made an error of law by finding that he breached 

his contractual obligations by not getting vaccinated. As I noted above, the SST-AD reasonably 

found no basis to intervene from the Applicant’s arguments about his employment contract. As 

the Federal Court of Appeal held in Nelson, an employer’s written policy does not need to exist 

in the original employment contract to ground misconduct: see paras 22-26. A written policy 
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communicated to an employee can be in itself sufficient evidence of an employee’s objective 

knowledge “that dismissal was a real possibility” of failing to abide by that policy. The 

Applicant’s contract and offer letter do not comprise the complete terms, express or implied, of 

his employment at UHN. It is well accepted in labour law that employees have obligations to 

abide by the health and safety policies that are implemented by their employers over time. 

[35] The Applicant indicated that after his termination he found out he was not paid for three 

days he worked. The Applicant submits that if he had known he was not being paid for those 

three days he would have been able to claim constructive dismissal on his EI claim.  If he wished 

to pursue constructive dismissal this would be done in a different forum but is not applicable to 

this EI refusal. 

[36] Given this, it was reasonable for the SST-AD to conclude that these arguments had no 

reasonable chance of success on appeal. The SST-AD cited two cases to support its conclusions 

in this regard. First, it highlighted Paradis at paras 30-34, where the Federal Court found that 

wrongful dismissal and other arguments directed at sanctioning employer conduct are “a matter 

for another forum.” The Tribunal also highlighted the Mishibinijima case in which the Federal 

Court of Appeal found that an employer’s duty to accommodate is irrelevant to deciding EI 

misconduct. 

[37] Further, unlike what the Applicant suggests, the Tribunal is not obligated to focus on 

contractual language or determine if a claimant was dismissed justifiably under labour law 

principles when it is considering misconduct under the EIA. Instead, as outlined above, the 



 

 

Page: 14 

misconduct test focuses on whether a claimant intentionally committed an act (or failed to 

commit an act) contrary to their employment obligations. 

[38] For all of the above reasons, it was reasonable for the SST-AD to conclude that the 

Applicant’s arguments relating to his employment contract and constructive dismissal had no 

reasonable chance of success. 

[39] Another of the Applicant’s arguments was that the policy’s objective was to force him to 

take medical treatment against his will. He said this was unilateral and “my way or the highway” 

which was an error. He stated he did not consent and he has a legal right to exercise whether he 

is treated medically. The Applicant said it was alarming that the policy went from voluntary to 

mandatory with no alternative and the objective of the policy forced him to take medical 

treatment. This argument is again related to whether he agreed or not with the policy and not 

whether he was entitled to EI. 

[40] Further, he had issues with his exemption application because it was vague and a blanket 

response without saying why he did qualify. At his exit interview, when he wanted to know why 

he was not exempt, the only answer was of the hypothetical that it was possible he would be 

called in to the hospital so he needed the vaccine. He said no one really explored why he could 

not use testing if he was called in. He argued that all of this make his denial of EI benefits an 

error. 
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[41] Again, while these last two arguments may be labour law arguments for a different forum 

this does not impact the finding of his misconduct. 

E. Procedural Fairness 

[42] The Applicant submitted that the SST-AD breached his procedural fairness through 

“short cycling analysis without applying essential legal test principles established in case law to 

fully satisfy the finding of misconduct”. 

[43] After reviewing the SST-AD decision, I see no issues of procedural fairness. I agree with 

the SST-AD that the Applicant has not identified any reviewable errors such as jurisdiction or 

any failure by the General Division to observe a principle of natural justice: see AD Decision, at 

para 36. 

F. Relevance 

[44] The SST-AD and SST-GD, in this case, have taken the time to respond to many of the 

Applicant’s arguments – many of which that were not relevant to the application before them. It 

is not unreasonable for a decision-maker not to address legal arguments when they fall outside 

the scope of its legal mandate. As Justice Pentney concluded in Cecchetto: 

[46] [I]t is likely that the Applicant will find this result frustrating, 

because my reasons do not deal with the fundamental legal, ethical, 

and factual questions he is raising. That is because many of these 

questions are simply beyond the scope of this case. It is not 

unreasonable for a decision-maker to fail to address legal 
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arguments that fall outside the scope of its legal mandate. 

[emphasis added] 

[47] The SST-GD, and the Appeal Division, have an important, but 

narrow and specific role to play in the legal system. In this case, 

that role involved determining why the Applicant was dismissed 

from his employment, and whether that reason constituted 

“misconduct.” That is exactly what they did, and the Applicant has 

not put forward any legal or factual argument that persuades me 

that the Appeal Division’s decision is unreasonable. 

[45] Neither will I address some of the Applicant’s submissions which as Justice Pentney 

concluded may be frustrating for the Applicant.  I will not address the Applicant’s arguments 

regarding a number of both Federal and Provincial health and hospital acts which relate to his 

arguments against the mandatory vaccine policy.  Neither will I address his arguments that 

acquired natural immunity had not been considered either. Those arguments are not relevant to 

this determination nor were they arguments that the SST-GD or SST-AD had to consider when 

deciding why he was dismissed from his employment.  Nor will I make any determinations 

regarding his alleged participation in a Class Action as those arguments are also beyond the 

scope of the decision being judicially reviewed. 

[46] Neither party sought costs and none are awarded. 

VI. Conclusion 

[47] I am not persuaded that the SST-AD made any errors that would justify granting this 

application for judicial review. In denying leave to appeal, the SST-AD reasonably considered 

whether the Applicant raised any of the reviewable errors listed in subsection 58(1) of the 
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DESDA and whether the appeal ultimately had a reasonable chance of success, as it was required 

to do under subsection 58(2) of the DESDA. 

[48] For these reasons, this application should be dismissed without costs. 
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JUDGMENT in T-186-23 

THIS COURT’S JUDGMENT is that: 

1. The application is dismissed. 

2. No costs are awarded. 

"Glennys L. McVeigh" 

Judge 
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