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[1] Thisisamotion brought by Canada Post Corporation (Canada Post or the Applicant) for an
interim order staying the decision and direction of the Canada Appeals Office on Occupational
Health and Safety dated July 14, 2006 (Decision) pending the determination of an application for

judicia review of the Decision.
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[2] The Decision alowed the Respondents’ (Ms.Pollard) appeal of adecision of the Health and
Safety Office regarding Ms. Pollard’ s refusal to work made under the Occupational Health and

Safety provisions of Part |1 of the Canada Labour Code (Code).

BACKGROUND

[3] The Applicant is an agent of Her Mg esty in right of Canada, pursuant to section 23 of the
Canadian Post Corporation Act, R.S. 1985, c. C-10. Canada Post has exclusive jurisdiction for the

establishment and operation of postal servicesin Canada.

[4] Ms.Pollard wasiinitialy hired as an independent contractor to perform rura mail delivery,

and performed such functions in that capacity from September 1998 to December 2003.

[5] On December 3, 2003, Ms.Pollard was offered and accepted a position (effective January
1%, 2004) as an employee of Canada Post (referred to us a“ rural and suburban mail carrier”
(RSMC)), and she became subject to the provisions of Part |1 of the Code dealing with occupationa

hedlth and safety.

[6] It had become an unauthorized practice for some RSMCsto deliver mail to rural boxes by
delivering out of the drivers’ side window whilst traveling on the wrong side of the road. In June
2004, Canada Post wrote to Ms.Pollard (and all other RSMCs) and advised that she was no longer
permitted to drive on the left shoulder of roadways to deliver the mail to rural mailboxes, given that

it was aviolation of the highway traffic laws.
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[7] Ms.Pollard raised her concerns with Canada Post with respect to the delivery of the mail
through the passenger side of her car. After are-inspection of her route that concluded that
Ms.Pollard could safely deliver through the passenger side window, Canada Post advised her that

she was required to do so.

[8] On November 24™, 2004 Canada Post advised Ms.Pollard that her route had been
restructured to ensure that she was no longer required to deliver the mail on the left-hand shoul der

of the roadway. Canada Post instructed Ms.Pollard to ddliver through the passenger side window.

[9] Without attempting to perform her deliveries, Ms.Pollard refused to continue to work. She
claimed that the required bending, stretching and twisting to deliver the mail to rural mailboxes
through the passenger side window of her car constituted a danger within the meaning of Part |1 of

the Code.

[10] Inadditionto Ms.Pollard’ srefusal, there have been a number of safety complaints and work
refusals by RSMCs across Canada relating to traffic safety issues and, specificaly, to safe delivery

to rura mailboxes. As aresult of these complaints and refusals, Canada Post commissioned a study
by the National Research Council of Canada (NRC) on the devel opment of safe ddlivery criteriafor

rural mailboxes.

Decision of the Health and Safety Officer
[11] Hedth and Safety Officer (HSO) Manellawas contacted and investigated Ms.Pollard’s

refusal to work on November 25", 2004. On December 14", 2004, HSO Mandlaissued his
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Investigation Report and Decision, and determined that a danger did not exist for Ms.Pollard.
However, HSO Manelladid issue adirection to Canada Post to institute a safe work procedure and

conduct ajob hazard analysis.

[12] On December 22™, 2004, Ms.Pollard appealed HSO Manella's decision pursuant to

subsection 129(7) of the Code.

[13] OnApril 10, 2006, Mr.Christopher Eady, Officer, Safety and Ergonomics for Canada Post
conducted an ergonomic review of RSMC rural mail box delivery which Canada Post relied upon at
the hearing of Ms.Pollard’' s appeal before the Canada A ppeal s Office on Occupationa Health and

Safety (CAOOHS).

Decision of the CAOOHS
[14]  OnJuly 14™, 2006 the CAOOHS rendered its decision and direction (Decision) and allowed

Ms.Pollard’ s appeal and rescinded HSO Manella s decision.

[15] CanadaPost alegesthat CAOOHS made the following findings:

@ HSO Mandllaerred in his decision because he looked too narrowly at the issues
related to Ms.Pollard’ s refusal to work and did not consider the circumstancesin
existence at the time of Ms.Pollard’ srefusal to work;

(b) A “danger” within the meaning of Part || of the Code existed for Ms.Pollard in

respect of the potentia traffic and ergonomic hazards related to her work;
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A “danger” within the meaning of Part 11 of the Code could be madein
circumstances where the environment and type of ergonomic movement performed
was solely within the discretion of the worker;

Canada Post had a duty under Part 11 of the Code to inform its employees of the
optionsto perform the work in question and to provide them with the necessary
training;

There was inherent risk of injury for delivery frequenciesin excess of 40 rural
mailboxes per hour which congtituted a“danger” within the meaning of the Code;
The medical condition specific to Ms.Pollard, namely arthritisin her back, that
rendered her unable to complete the duties of her position constituted a“danger”
within the meaning of the Code;

All employees may possibly suffer from physical or mental frailty that would
prevent them from safely performing the required work;

Ms.Pollard could refuse to perform work on the basis of ergonomic safety without
specifying which movement or motion constituted a“danger” within the meaning of
the Code to her health and safety;

The ergonomic movements in question did not constitute “normal conditions of
employment,” and were thus not exempt from the provisions related to dangerous
work, pursuant to subsection 128(2)(b) of the Code;

A grievance settlement release signed by Ms.Pollard, in which she withdrew her

appeal, did not bar adjudication of the appedl; and
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(k) Canada Post breached its obligations under the Code to provide training to RSMCs
in respect of delivery of rural mailboxes through the passenger side window of their

vehicles.

Canada Post’s Application for Judicial Review

[16] On August 8, 2006, Canada Post commenced an application for judicial review for an order
in the nature of certiorari, quashing and setting aside the Decision of CAOOHS on the basis of the
following reviewable errors:

@ By finding that it had jurisdiction to assess and make afinding of “danger” under
the Code in respect of traffic safety related matters, notwithstanding that they were
not the subject of the HSO’s Manella sreview, direction nor raised in the appedl;

(b) By determining that finding of “danger” under the Code could be made:

0] in circumstances where the work environment, body positioning, and type of
ergonomic movement performed was solely within the discretion of the
worker;

(i)  onthebassthat Canada Post had the duty under Part |1 of the Code to
inform its employees of the options to perform the work in question and to
provide them with the necessary training in respect of the body positioning,
and the type of ergonomic movement performed in effecting delivery to rural
mail boxes;

(© By making afinding that there was an inherent risk of injury for delivery frequencies
in excess of 40 rural mail boxes per hour, to the point that it constituted a “danger”

under the Code under any and all potential circumstances;
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By making a determination that a medical condition specific to Ms. Pollard that
rendered her unable to complete the duties of her position congtituted a“ danger”
under the Code that would permit other employees, not similarly afflicted, with the
right to also refuse to perform such work;

By making a determination that all employees may possibly suffer from a physical
or mental frailty which would prevent them from safely performing the required
work, in the absence of any evidence to support this conclusion;

By making a determination that Ms. Pollard could refuse to perform work on the
basis or ergonomic safety without specifying which movement or motion constituted
a“danger” under the Code to her health and safety, and accordingly de facto
determining that no ergonomic motion would constitute a danger;

By making a determination that the ergonomic movementsin question did not
congtitute “normal conditions of employment,” and were thus exempt from the
provisions related to dangerous work, pursuant to subsection 128(2)(b) of the Code;
By making a determination that a grievance settlement release signed by Ms.Pollard,
in which she withdrew her appeal, did not bar adjudication of the apped;

By breaching the natural justice rights of Canada Post by failing to provide to
Canada Post an opportunity to make submissions and provide additional evidencein
respect of the Coors' s enquiry on traffic safety issues, after specificaly advising
counsel for Canada Post (after an objection was made during the course of the
hearing) that such an opportunity would be afforded; and,

By breaching the natural justice rights of Canada Post by failing to provide to

Canada Post an opportunity to make submissions and provide evidence in respect of
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the Coors's reliance upon the provisions of the Material Handling Regulations of the
Canada Occupational Health and Safety Regulations SOR/86-304, which was not
argued by the parties nor drawn to their attention by the Appeals Officer, and an

opportunity to respond to its applicability was not afforded to the parties.

Compliance with the Decision
[17]  Inthefew weeksfollowing the receipt of the CAOOHS' Decision, Canada Post took steps
to ensure the safety of RSMCs. In this regard, Canada Post has taken the following measures:
a) Ms.Pollard has been given a hel per who delivers the mail through the passenger side
window;
b) Safework procedures on delivery to rural mailboxes have been re-issued;
¢) Ms.Pollard has been given aflashing light and asign for her vehicleto increase its road-side
visibility;
d) Ms.Pollard sroute has been reviewed using the NRC criteria and corrections have been
initiated;
€) Dédivery problem reports have been sent to rural mail recipients with respect to rural

mailboxes which need to be modified in order to ensure the safe delivery of the mail.

[18] CanadaPost has aso taken steps with respect to the safety of other RSMCs. Hel pers have
been provided where there have been complaints related to ergonomic considerations. In respect of
traffic safety concerns, Canada Post has reviewed the concerns against the NRC criteria, and where

appropriate, has implemented one of several amelioration procedures, such as.
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a) Requiring that the rural mail box be moved to a safe location,
b) Requiring rura mail recipientsto pick up mail at centralized locations; or,
¢) Changingthe delivery from individua rura mail boxesto centralized group delivery at a

Community Mail Box.

[19] CanadaPost has also established an independent “Panel of Experts’ with traffic, ergonomic
and legal expertise in hedlth and safety, whose mandate isto provide expert advice and research on

matters related to the health and safety of rural mail delivery.

Enfor cement of Decision by Human Resour ces Skills Development Canada

[20] On August 1%, 2006, an HSO for Human Resources and Skills Development Canada
(HRSDC), Mr.Ken Manella, called Canada Post to advise that he had been tasked by HRSDC to set
up afact finding meeting with Canada Post’ s representatives, together with Ms.Pollard and her
representatives, in order to determine what steps had been taken by Canada Post since the release of

the Decision.

[21] HSO Manellaadvised Canada Pot that it was HRSDC' Sinterpretation of the Decision that

it prohibited delivery to rural mailboxesif the vehicle used was not compl etely off the roadway.

[22] HSO Manellarequested that Canada Post provide to him the number of RSMC’' sworking
out of the facility and the number of points of call where an RSMC vehicle could not effect mail

delivery in amanner which would permit the vehicle to be completely off the roadway.
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[23] HSO Manellaadvised Canada Post that the fact finding meeting could result in HRSDC
deciding and directing that RSM Cs were not to deliver the mail to rural mailboxesif they were not
completely off the roadway while effecting delivery to rural mailboxes, as such an activity would be

consdered unsafe by HRSDC.

Operational Impact of Decision (Ergonomic | ssue)
[24] There are approximately fifty-eight (58) RSM Cswho work out of Canada Post’s mail
processing facility for Brampton North. There are approximately forty (40) RSMC routes delivering

to rural mailboxes.

[25] RSMCsare permitted to determine the type of vehicle they use in effecting delivery and
pick up of mail, save and except that certain capacity requirements are mandated. Nationally,
RSMCs utilize all manner of vehicles, from passenger cars, to mini-vans to pick-up trucks of

various makes, models and sizes.

[26] All RSMCsarerequired to effect delivery to pick up from rural mail boxes through the
passenger side window of their vehicle. Except when effecting delivery to community mail boxes (a
multiple grouping of boxes within asingle mail box structure), to other centralized points, or to the

door, RSMC:s, for reasons of safety, are not permitted to exit their vehicles whilst making deliveries.

[27]  There are approximately 840,000 rural mailboxesin Canada servicing approximately

1,760,000 Canadians.
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[28] Canada Post alegesthat the Decision does not relate to any particular ergonomic movement
complained of in respect of the work refusal. Accordingly, the Decision could be extended to every
movement by every RSMC across Canada, and could effectively prevent Canada Post from

delivering mail to 840,000 rural mailboxes.

[29] CanadaPost dlegesthat apotentia long-term solution to the delivery and pick up through
the passenger side window isto purchase right-hand drive vehicles. However, sufficient numbers of
these types of vehicles are not currently available in Canadato be used by all RSMCs, and, asa
result, it would take an inordinate period of time to obtain these vehicles and the cost would be
prohibitive. Although European models are available in the right-hand drive configuration, these

vehicles do not meet North American standards.

[30] CanadaPost isconcerned that the Decision could be used as a precedent that would not only
impact al the other RSMCsin Brampton, ON, but also al the other RSMCs currently delivering
and picking up mail through the passenger side window of their vehicles across Canada. Canada
Post says thistype of direction would be completely unmanageable if it extended to the office or

nationa level dueto the lack of time and flexibility regarding alternate solutions.

Operational Impact of Decision (Traffic Safety | ssue)

[31] CanadaPost’s position isthat many of the points of call on rural mail routes serviced by
Brampton and Greater Toronto post offices would not permit a vehicle to be completely off the

roadway, yet would be in conformity with the NRC safe delivery criteria.

[32] Itisunknown how many rural mailboxes would be affected by the traffic safety
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interpretation being advanced by HRSDC. The location of the box and the dimensions of the
particular RSMC’ s vehicle will impact upon the ability to deliver without being on the traveled
portion of the roadway. A change in the type of vehicle could lead to achangein the “ safeness’ of
the delivery. Canada Post says there are potentially hundreds of thousand of points of call to which

Canada Post may no longer be able to effect delivery under HRSDC' sinterpretation.

[33] CanadaPost feelsthat a potential solution to the traffic safety concernsisto have rural mail
clients pick up and drop off their mail at centralized Post Offices. In addition to the inconvenience
to the customers, however, Canada Post’ s facilities would not have the capacity to handle large
volumes of mail for customer pick up for an extended period of time. Canada Post says it would be
put to exceptiona expense in respect of handling, distributing and storing mail initsfacilities, which

could not be recovered in damages.

[34] CanadaPost was forced to use this option in Newmarket, ON, Fredericton, NB, Dauphin,
MB and Truro, NS. There was an immediate negative reaction from customers who contacted local
and national politicians and mediato contest this change to the delivery of their mail. Asaresult,
Canada Pogt’ s reputation as a quality service provider was irreparably damaged by this quick fix

solution.

[35] CanadaPost allegesthat another potential solution isto discontinue delivery and pick up and
relocate the point of delivery to a centralized community mail box. However, there are not enough
of such boxes in Canada Post’ sinventory, or available commercialy, to accommodate the need

should delivery be required to be discontinued to all potentially “unsafe” points of call nationaly.
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In addition, authorization for sites for such boxes must be obtained from municipalities and, after
approval, the sites must be prepared to receive the boxes. In addition to the inconvenienceto its
customers, Canada Post says it would be put to exceptional expense in respect of the location
determination and approvals, box purchase and preparation and site preparation/installation, which

could not be recovered in damages.

[36] Inthefew weeks since the communication of the Decision and over the last several months
of investigation, Canada Post has been unable to identify other satisfactory solutions to the narrow
roadway shoulder issue short of convincing the municipal/provincia authority to modify the

roadway.

Irreparable Harm
[37] CanadaPost saysit has already suffered irreparable harm to its reputation as a quality
service provider dueto changesthat it has had to make in order to comply with the Decision, which

cannot be compensated by damages.

[38] Inrespect of accommodating the ergonomic issue, Canada Post has provided paid assistants
to those RSM Cs who have complained or refused to work. Canada Post is currently expending
approximately $200,000 per month in thisregard. In the event that the Decision is given broader
application by HRSDC, the costs to Canada Post will increase exponentially, and are not capabl e of

recovery in damages.

Undertakings

[39] CanadaPost has provided the following undertakings with respect to this motion for a stay:
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a) CanadaPost shal pay any damages as determined by the Court arising out of the granting of
this stay;

b) Canada Post has commissioned an ergonomic study through Human North Research, and,
upon completion of this study, will assess ergonomic complaints or work refusalsin
accordance with the guidelines established in this study and will make decisions regarding
the mode of continued delivery based upon these criteriaand in compliance with the
provisions of the Code;

¢) CanadaPost will assess complaints or work refusals relating to delivery or traffic safety
mattersin accordance with the Panel of Experts recommendations on safe delivery criteria,
and will make decisions regarding continued delivery based upon these criteriaand its
obligations pursuant to the provisions of the Code; and,

d) CanadaPost will maintain all remedial actionswhich it has instituted in respect of Ms.

Pollard’ s route pending final determination of thisjudicial review application.

|ISSUES

[40] Theissueraised in thismotion is whether Canada Post has made out the substantive grounds

necessary for the Court to order the extraordinary remedy of a stay.

[41] CanadaPost must satisfy the usual three part test for a stay of the Decision at issuein this
casel

b. primafacie case;
C. irreparable harm,

d. balance of convenience.
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[42] CanadaPost bearsthe onus of proving each element of this three-stage test. Canada Post
must prove each element on abalance of probabilities. If Canada Post fails to prove any one of these

elements, the stay motion must be denied.

ANALYSIS
[43] The Supreme Court of Canada set out the test for the granting of a stay in RIR-Macdonald
Inc. v. Canada (Attorney-General) where it adopted the three-part test adopted in Manitoba
(Attorney General) v. Metropolitan Stores (MTS) Ltd. to determineif a stay should be ordered. The
test can be summarized asfollows:

First, the court must determine whether thereis a serious

issueto betried.

Second, it must consider whether the applicant will suffer

irreparable harm if the application is refused.

Third, and finaly, it must assess which of the parties will

suffer greater harm from the granting or refusa to grant the

interlocutory remedy pending a decision on the merits.

RIR-Macdonald Inc. v. Canada (Attorney-General), (1994), 111
D.L.R. (4™ 385 at p. 400 (S.C.C.)

[44] Itisclear from the materiasfiled and the arguments adduced by Counsel for Canada Post
that what Canada Post fearsis adirection by HRSDC that the Decision will apply generaly, so that
HRSDC might decide and direct that RSMCS are not to deliver mail to rural mailboxes unless their

vehicle are completely off the roadway.

[45] TheDecisonitsaf only relatesto Ms. Pollard and Canada Post has had no problemin
implementing interim remedial measures to aleviate Ms.Pollard’ s difficulties. Ms.Pollard, in fact, is

delivering mail on her route.
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[46] Itisclear to methat the Court cannot grant an interim stay to prevent HRSDC from making
afuture decision based upon a general direction. The Court has no jurisdiction to do so because
there isno underlying judicia review application for such a decision and, because no such decision
has yet been made, and may never be made, and if it is made thereis no way at thistimeto ascertain
it’ s scope, any damages that the Applicant might suffer are, at this point, entirely speculative so that
the second branch of the RIR-Macdonald test cannot be satisfied. The fact that HRSDC may have
adopted a particular “interpretation” of the Decision is not the issue. HRSDC has yet to decide
whether that interpretation requires agenera direction, and it may (following the fact-finding
exercise that is presently underway) decide otherwise. So there is no telling what might happen at
thisjuncture and the present motion is premature in so far asit seeks astay of what HRSDC might

or might not do as a consequence of its“interpretation” of the Decision.

[47] Insofar asthe Decision relates to Ms.Pollard (and the Respondent agreesthisisits entire
scope) then the R.J.R.-Macdonald test cannot be satisfied because the Applicant has already acted to
put in place interim remedial measuresthat will remain in place until the judicial review application

is heard.

[48] Asaconsegquence, thismotion, in my view, isentirely premature.

[49] Inaddition, the fact that it is a pre-emptive attempt to forestall damage that may never occur,

because HRSDC may not make the kind of decision Canada Post fears, means that irreparable harm

cannot be proved and remains entirely speculative.



Page: 17

[50] The second part of the RIR-MacDonald test requires that Canada Post establish that it will
suffer irreparable harm if the stay is not granted. Irreparable harm involves substantial harm that in
the normal course cannot be cured by damages. In RIR-MacDonald, Sopinkaand Cory JJ. defined
“irreparable harm” asfollows:

At this stage the only issue to be decided is whether arefusal to grant
relief could so adversely affect the applicant’ s own interests that the
harm could not be remedied if the eventual decision on the merits
does not accord with the results of the interlocutory application.
“Irreparable” refersto the nature of the harm suffered rather than its
magnitude. It is harm which either cannot be quantified in monetary
terms or which cannot be cured, usualy because one party cannot
collect damages from the other. Examples of the former include
instances where one party will be put out of business by the court’s
decision (R.L. Crain Incv. Hendry (1988), 48 D.L.R. (4") 228
(Sask. Q.B.)); where only one party will suffer permanent market
loss or irrevocable damage to its business reputation (American
Cyanamid, supra); or where a permanent loss of natural resources
will be the result when a challenged activity is not enjoined
(MacMillan Bloedd Ltd. v. Mullin, [1985] 3W.W.R. 577
(B.C.C.A))). Thefact that one party may be impecunious does not
automatically determine the application in favour of the other party
who will not ultimately be able to collect damages, athough it may
be arelevant consideration (Hubbard v. Pitt, [1976] Q.B. 142
(CA)).

RIR-MacDonald, supra at pp. 405-406

[51] Inmy view, Canada Post has not presented evidence of irreparable harm of the kind

required by the jurisprudence. Instead, it relies on bald assertions regarding potential harm that is
entirely speculative. In addition, Canada Post seeksto rely on purported harm arising from decisions
rendered in other health and safety proceedings that are not the subject of the present judicial review

application and that are not the subject of this motion for astay.
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[52] TheFederal Court of Apped has held that applicants for astay must present clear and
cogent evidence of irreparable harm. Courts have consistently held that evidence of harm that is
merely speculative, or isindirect evidence of harm, isinsufficient.

Syntex Inc. v. Apotex Inc., [1991] F.C.J. NO. 423 (C.A.)

Centre Ice Ltd. v. National Hockey League, [1994] F.C.J. No. 68 at

para. 7 (C.A))

Boston Pizza International v. Boston Market Corp., [2003] F.C.J.

No.531a 28,35(T.D.)
[53] | agreewith the Respondentsthat it is clear from paragraphs 57-60 of Canada Post’ s factum
that the primary form or irreparable harm alleged is the harm that “could result” (para. 58) “in the
event that this [the Pollard] Decision and Direction is given broader application by HRSDC”

(para.60).

[54] The speculative nature of the harm is clear from these paragraphs aswell as from Canada
Post’ s assertion at paragraph 57 of itsfactum that “HRSDC' sinterpretation of the Decision and

Direction could be applied nationally and affect all rural areasin Canada.” [emphasis added]

[55]  The speculative nature of the harm isaso clear from the fact that HRSDC has not
formulated an official position on the proper interpretation of the Decision. It has also not enforced
any particular interpretation of the Decision or issued any directions to the parties purporting to

enlarge the scope of the Decision.

[56] | asoagreewith the Respondentsthat it isaso clear from paragraph 7 of Mr.Paiwal’s
affidavit filed in support of Canada Post’ s motion that the harm alleged is speculative, as he refersto

harm that might occur “if HRSDC' Sinterpretation of the CAOOHS s decision and direction is
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enforced,” or “if it extended to the office or nationa level” and harm that might arise because the

decision “ could be used as a precedent.” [emphasi s added)]

[57] The speculative nature of the harm isaso clear from paragraph 9 of Mr.St.-Germaine's
affidavit where he states that the harm alleged is that which might flow from ayet to be scheduled
potential future fact-finding meeting between HRSDC and the partiesin this matter. As stated at
paragraph 9 of his affidavit, Mr.St.-Germaine is concerned that such ameeting “could result” in
HRSDC deciding and directing that RSMCs are not to deliver_ mail to rural mailboxes unless their

vehicleis completely off the roadway.

[58] Hence, | have to agree with the Respondent that, from the above-noted paragraphs of
Canada Post’ s motion, it is clear that the harm alleged in this matter is speculative at best. It isharm
that might result if future eventualities occur. It would only result if HRSDC decided to officially
adopt an interpretation that would broaden the scope of the Decision. However, since such a
decision on the part of HRSDC has not been taken at thistime, any harm that could potentially flow

fromit isentirely speculative.

[59] If suchan officia interpretation isformulated and HRSDC issues directions to the parties
based on thisinterpretation, it would be open to Canada Post to challenge the interpretation and
directions through the appropriate channels. However, as the Respondent says, any chalengeto a
decision that has yet to be taken is premature and any harm that might possibly flow from such a

decision ismerely speculative at thistime.
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Decisonsin Other Proceedings
[60] A portion of the harm claimed by Canada Post is harm that is alleged to flow from
decisionsrendered in other health and safety proceedings that are not the subject of the present

judicia review application nor the present motion for a stay.

[61] For example, at paragraph 17 of his affidavit, Mr.Sanjay Paliwa states that “ Canada Post
was forced to use this option [use of centralized post offices] in Newmarket, ON, Fredericton, NB,
Dauphin MB, and Truro, NS, that there was a negative reaction from customers, and that “[a]sa

result, Canada Post’ s reputation as a quality service provider wasirreparably damaged....”.

[62] CanadaPost smilarly asserts, at paragraph 59 of its factum, that “ Canada Post has
already suffered irrevocable damage to its business reputation as a quality service provider dueto

changes it has had to make in order to comply with the Decision and Direction.”

[63] Onceagain, | must agree with the Respondents that any harm associated with changes that
Canada Post has made, or has been required to make, in other locations due to decisions rendered in
health and safety proceedings, is not harm flowing from the Decision in this matter. It isthe
Decision regarding danger to Ms.Pollard that is sought to be stayed in these proceedings. Any stay
imposed by this Court in this matter would not affect decisionsin other locations, and therefore, any
harm flowing from changes made in response to those decisions cannot constitute irreparable harm

that might flow from a decision not to grant a stay in the present matter.
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[64] | concur with the Respondentsthat, in regardsto its clam of irreparable harm arising from
damages to its business reputation, Canada Post has failed to present any evidence, direct or
otherwise, of this “irrevocable damage to its business reputation as a quality service provider”
(paragraph 59 of factum) and certainly no evidence that would result from the Decision. This
damage cannot be assumed. Canada Post bears the onus of proving this harm and it hasfailed to do

SO.

CONCLUSONS

[65] Becausethe RIR-Macdonald test is conjunctive and al those elements must be proved, there
islittle point in continuing further to consider serious issue or balance of convenience. Even if the
Court had the jurisdiction to consider this motion (and in so far asit relatesto a possible future
decision by HRSDC, | conclude thereis no jurisdiction), Canada Post has not demonstrated

irreparable harm in accordance with the governing jurisprudence.

ORDER

THISCOURT ORDERSthat
1 The motion for astay is dismissed.
2. The parties may address the Court on the issue of costs.

“ James Russdl|”

Judge
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