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[1] Thisisan application for judicial review from the decision of Prothonotary Morneau on
February 17, 2006, granting the motion by the respondent Gunter M. Kuntze, setting aside the
application for judicial review of the applicant CP Ships Trucking Ltd. and ruling that this also
carried with it dismissal of the application in respect of the respondent " Entreprise Gunter

M. Kuntze & Filsinc."
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B. FACTS
[2] On August 25, 2005, the applicant filed a notice of an application for judicial review inthe

aforementioned matter and a series of exhibitsin support of its application.

[3] On September 1, 2005, Gunter M. Kuntze (the respondent) appeared to contest the notice of

application at bar.

[4] Under the Federal Courts Rules, the applicant had to file and serve the affidavits and
documentary exhibitsit intended to use in support of the application no later than on or about

September 26, 2005.

[5] On October 13, 2005, the applicant filed a notice of motion to amend the style of cause of

the application and strike out Michel A. Goulet as respondent.

[6] On October 14, 2005, the applicant filed another notice of motion, thistime to stay the

proceedings before the arbitrator Michel A. Goulet regarding the respondent's dismissal complaint.

[7] On October 24, 2005, the Court granted the applicant's motion to amend the style of cause

and strike out the name of the arbitrator Michel A. Goulet as respondent.

[8] On October 24, 2005, the respondent served and filed affidavits and documentary exhibits

on aconservatory basis. The respondent also served and filed its reply record contesting the motion
to stay the proceedings. The respondent’s reply record maintained that the motion record to stay the
proceedings contained no affidavit, no list of documents and no evidence and, accordingly, that the

motion wasinvalid, as well as making submissions on a conservatory basis on matters of substance.
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[9] Also on October 24, 2005, the respondent served and filed a motion record asking the Court
to set aside and dismiss the application for judicia review for faillure to comply with the Federal

Courts Rules.

[10] On November 25, 2005, the Court made an oral direction, which stated:

[TRANSLATION]
The applicant will have until November 30, 2005, to file amotion for an
extension of time and to respond to the written motion by the respondent, Gunter
M. Kuntze, who is seeking to set aside the application for judicia review.
[11]  On November 29, 2005, the applicant filed a motion record seeking an extension of timeto

respond to the respondent's written motion asking the court to dismiss and set aside the applicant's

application for judicia review.

[12]  On November 30, 2005, this Court made a direction regarding the motion to stay the

proceedings before the arbitrator Michel A. Goulet asfollows:

[TRANSLATION]
The applicant's application to stay the hearing scheduled before the arbitrator
Michel A. Goulet, pursuant to subsection 18.1 of the Federal Courts Act, c. F-7,

isinadmissible prima facie, asit does not in any way comply with the Rules of
the Court regarding motion records and documents.

[13] By reasonsand order dated January 11, 2006, the Court authorized the applicant to file a

reply record against the motion to set aside made by the respondent.
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[14] OnJanuary 16, 2006, the applicant filed in the Court areply record to the motion to set aside
and dismiss the application for judicial review and areply record to the motion to strike "Entreprise

Gunter M. Kuntze & Filsinc." from the style of cause.

[15] Onor about January 19, 2006, the respondent filed in Court two (2) written submissionsin

reply to the two (2) aforementioned motion records.

[16] On February 17, 2006, the Court granted the respondent's motion, set aside the applicant's
application for judicial review, and ruled that this also carried with it dismissal of the applicationin

respect of the respondent "Entreprise Gunter M. Kuntze & Filsinc."

C. APPLICABLE PROVISIONS
[17] Theapplicable provisions of the Federal Courts Rules, SOR/98-106 (the Rules), read as

follows:

56. Non-compliance with any
of these Rules does not render a
proceeding, astepina
proceeding or an order void, but
instead congtitutes an
irregularity, which may be
addressed under rules 58 to 60.

57. An originating document
shall not be set aside only on
the ground that a different
originating document should
have been used.

56. L'inobservation d'une
disposition des présentesrégles
n'entache pas de nullité
I'instance, une mesure prise
dansI'instance ou I'ordonnance
en cause. Elle constitue une
irrégularité régie par les

regles 58 a 60.

57. La Cour n'annule pas un
acte introductif d'instance au
seul motif que I'instance aurait
da étre introduite par un autre
acte introductif d'instance.



58. (1) A party may by motion
challenge any step taken by
another party for non-
compliance with these Rules.

59. Subject to rule 57, where,
on amotion brought under
rule 58, the Court finds that a
party has not complied with
these Rules, the Court may, by
order,

(a) dismiss the motion,
where the motion was not
brought within a sufficient
time after the moving party
became aware of the
irregularity to avoid
prejudice to the respondent
in the motion;

(b) grant any amendments
required to address the
irregularity; or

(c) set aside the proceeding,
in whole or in part.

60. At any time before
judgmentisgivenina
proceeding, the Court may draw
the attention of a party to any
gap in the proof of its case or to
any non-compliance with these
Rules and permit the party to
remedy it on such conditions as
the Court considers just.

58. (1) Une partie peut, par
requéte, contester toute mesure
prise par une autre partie en
invoguant I'inobservation d'une
disposition des présentes
regles.

59. Sous réserve de larégle 57,
si laCour, sur requéte
présentée en vertu de la

regle 58, conclut a
I'inobservation des présentes
regles par une partie, elle peut,
par ordonnance:

a) rejeter larequéte dansle
cas ou le requérant ne l'a pas
présentée dans un délai
suffisant — aprés avoir pris
connaissance de
I'irrégularité — pour éviter
tout prgudice al'intimé;

b) autoriser les
modifications nécessaires
pour corriger l'irrégularité;

c) annuler l'instance en tout
ou en partie.

60. La Cour peut, atout
moment avant de rendre
jugement dans une instance,
signader aune partie leslacunes
que comporte sapreuve ou les
regles qui n'ont pas éé
observées, le cas échéant, et [ui
permettre d'y remédier selon les
modalités qu'elle juge
équitables.
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306. Within 30 days after 306. Dansles 30 jours suivant

issuance of a notice of laddivrance del'avisde

application, an applicant shall demande, le demandeur dépose

serve and fileits supporting et signifieles affidavits et les

affidavits and documentary piéces documentaires qu'il

exhibits. entend utiliser al'appui dela
demande.

D. DECISION OF PROTHONOTARY MORNEAU

[18] Inhisdecision dated February 17, 2006, Prothonotary Morneau granted the motion by the
respondent Gunter M. Kuntze, setting aside the applicant's application for judicial review and ruling
that this carried with it dismissal of the application in respect of the respondent "Entreprise Gunter

M. Kuntze & Filsinc."

[19] The prothonotary concluded that the applicant had significantly departed from its Rule 306
deadline and that its reply record against the respondent’'s motion to set aside was not satisfactory:
» Thiscaseisbased on hearsay evidence of one of the applicant's lawyers about the
explanations given by the Registry even before the application for judicia review
wasfiled; and
* Inthewritten submissionsin the applicant's motion record, adightly different

explanation was given from that contained in the affidavit submitted by the
applicant.

E. | SSUE

1. Did the prothonotary err in setting aside the applicant's application for judicia
review?
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F. SUBMISSIONS
Applicant
Standard of review
[20] The applicant maintained that the principles that should guide this Court in considering the
case at bar are those gpplied by Blais J. in A. Lassonde Inc. v. Sun Pac Foods, [2000] F.C.J.U.
No. 806, para. 38:
[38] Thefactorsto be considered in reviewing a prothonotary's decision, aslaid
down by the Court in Canada v. Aqua-Gem Investment Ltd, [1993] 2 F.C. 425

state:

... discretionary orders of prothonotaries ought not to be disturbed on apped to a
judge unless:

a) they are clearly wrong, in the sense that the exercise of discretion by the
prothonotary was based upon awrong principle or upon a misapprehension of
the facts, or

b) they raise questions vital to the final issue of the case.

Clear error
[21]  Inthe applicant's submission, the respondent's motion asked the Court to set aside for the

following reason:

[TRANSLATION]
THE APPLICANT did not comply with the Federal Courts Rules (1998), and in
particular Rule 306, failing to serve and file supporting affidavits and documentary
exhibits. . .

[22] However, the applicant maintained that Rule 56 indicates that non-compliance with any of

these Rules does not render a proceeding, a step in aproceeding or an order void, but instead

congtitutes an irregularity, which may be addressed under Rules 58 to 60.
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[23]  Inthe applicant's submission, the objection made by the respondent in its motion to set aside
about the documentary exhibits must be qualified, since they were served with the notice of
application asindicated by Exhibits R-1 and R-2 (motion record, pages 5 and 6). The respondent is
hardly likely to suffer any prejudice as aresult of thisirregularity. Accordingly, the objection
actually made was that the affidavits and documentary exhibits were not served and filed within

30 days after issuance of the notice of application, as provided in Rule 306.

[24]  According to the applicant, it was accepted both in the affidavits of Mr. Larose on
November 23, 2005 and February 24, 2006 and in the applicant's reply record that a mistake had
been made in good faith resulting from a misunderstanding of the rules of practice and that the

mistake had led to the irregul arity.

[25] The applicant maintained that the prothonotary made a clear error when he concluded that:

The Court is more than reluctant to dismiss an application for judicia review
because the applicant, owing to the omissions of its lawyers, did not fileits
section 306 affidavits on time. However, the motion record filed by the applicant
in the present motion does not |eave the Court with any other reasonable choice.
[26] Inthe applicant's submission, the prothonotary made a clear and vital error when he refused

to acknowledge this good faith error and the applicant's obvious intent to correct the error, so asto

authorize a correction of theirregularity pursuant to Rule 59(b).

[27]  The applicant maintained that Chin v. Canada, cited by the prothonotary, should be
distinguished in thisregard. In Chin, [1993] F.C.J. No. 1033, para. 8, Reed J. dismissed an

application for an extension of time as follows:
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On what grounds then do | grant an extension of time. | have aready indicated

that, in general, | am not receptive to requests which are based solely on the work

load counseal has undertaken. When an application for an extension of time comes

before me, | ook for some reason for the delay which is beyond the control of

counsel or the applicant, for example, illness or some other unexpected or

unanticipated event.
[28] Inthe applicant's submission, the ground relied on by counsdl in the case at bar has nothing
to do with the workload of the counsel of record, but rather with the good faith error of counsel
resulting from the misunderstanding of the rules of practice. As such, it isaground which is beyond

the applicant's control.

[29] The applicant maintained that the approach and position taken by Reed J. in Chin, supra, is
aclosed and too limiting position and that, in the absence of any prejudice to the opposite party, as
isthe case here, the rules should be interpreted and applied so asto allow the partiesto assert their

rights.

Misapprehension of the facts

[30] Inthe applicant's submission, the prothonotary indicated that the reply record did not
contain "plausible and reasonable explanations' or that the "attempt at justification does not hold
water”. The prothonotary thus misapprehended the facts when he refused to believe the explanation

of agood faith error by counsd.

[31] Inthe applicant's submission, even if this misapprehension were to be treated as a
professiona error, the fact remains that, by the affidavit of Nil Dufour, the applicant's
representative, the applicant clearly set out the directions given to its counsel to correct the formal

defects as quickly as possible.
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[32] The applicant maintained that, in Muhammed, 2003 FC 828, in which the applicant's former
counsel missed the deadline for filing the record, Prothonotary Hargrave described the duaity
between the rulesin Chin, supra, and Mathon, (1998), 28 F.T.R. 217 (F.C.T.D.), making an order

based on an application for an extension of time:

[20] Chinand Mathon are difficult to reconcile. In Chin the focusison the
concept that client and counsel are one and the same, thusthe client is dragged
under by the weight of the incompetent counsal. In Mathon, the case of the missed
filing date, the focus, by way of Supreme Court of Canada authority, ison the
concept that a client "who has acted with care should not be required to bear the
consequences of such an error or negligence” (page 229). Thisisall the morethe
situation where the client lost aright as aresult.

[21] Inchoosing between the two approachesit isfitting to turn to Grewal (supra)
which regquires me to balance the factors bearing on atime extension with the
overal view of doing justice between the parties. | will follow the line of cases
culminating in Mathon, for the present instance presents the clear and specific case
referred to by Mr Justice Rothstein, as he then was, in Drummond (supra). Taking
all of the circumstancesinto consideration, including the continuing intention to
pursue the application; the merit of the application; the lack of any prejudice
accruing to the Respondent by reason of delay; the explanation for the delay and
particularly that it was former counsel who, by abandoning the Applicants after
allowing time to run, deprived the Applicants of their right; and that to terminate
thisjudicial review proceeding on the basis of the procedural negligence and/or
incompetence of former counsel would congtitute awindfall to the Crown, atime
extension is appropriate. Costs shall bein the cause.

[33] The applicant maintained that, inasmuch as the prothonotary chose to consider the problem
from the standpoint of the criteria applicable to an application for an extension of time, the line of
cases followed in Muhammed reflects the principles which should have been followed in the case at

bar. Consequently, the principle which should have been followed by the prothonotary in the case at

bar isthat developed by this Court in Mathon.

[34]  Further, inthe applicant's submission, the prothonotary misapprehended the facts by stating

that the applicant had significantly failed to observe its Rule 306 deadline, when in redlity it was a
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delay of lessthan 30 days, as the affidavits and documentary exhibits should have been filed before

September 26, 2005, and as the respondent served its motion to set aside on October 24, 2005.

[35] The applicant maintained that it was thusin itsfirst reaction to the application to set aside

that it asked this Court for leave to correct the irregularities noted.

[36] Intheapplicant's submission, the prothonotary described as hearsay the alegation contained
in Mr. Larose's affidavit to the effect that the explanations given by the Federal Court Registry were

misapprehended.

[37] The applicant maintained that this was not hearsay. The signatory of the affidavit wasin a
position to seefor itsdlf that its misunderstanding of the rules on filing affidavits and documentary
exhibits did not correspond to the objections made and the irregularities noted by the respondent in
its motion to set aside. The incorrect belief of counsel did not result from misinformation given by
the Registry, nor wasit the result of information sent by the Registry, but from a misunderstanding
by counsel. Accordingly, the applicant must be given the benefit of those explanations, which are

sincere and were made in good faith.

Order isof determinativeimportance
[38] Inthe applicant's submission, the said application concerns a serious and important issue

about the conduct of its commercid affairs and the lega organization of its affairs.

[39] The applicant maintained that the principal issue was whether the arbitrator Michel A.
Goulet erred in law in dismissing the applicant's preliminary exception to the effect that the

corporate vehicle chosen by the respondents in their contractual relations with the applicant divested
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the arbitrator of any jurisdiction over the complaint of an alleged illegal dismissal made by the

respondent under the Canada Labour Code.

[40] Intheapplicant's submission, it isimportant and determinative for the parties that thisissue
be thoroughly considered and decided by this Court, especialy as the applicant's positionin law is

sound and has a good chance of being accepted.

[41] The applicant further maintained that this Court'sroleis not limited to considering the
reasons for the delay: it must also examine the existence of an arguable case. Thisis how
Prothonotary Hargrave summed up the state of the law on thisissuein Lewisv. Canada,

2001 FCT 676:

The matter does not end with a consideration of delay for, as set out in both
Grewal and in Beilin (supra), there is a matter of demonstrating an arguable
case. Chief Justice Thurlow, in Grewal (supra) adopted, at pages 271-272, the
view of Chief Justice Jackett in Consumers' Association (Canada) v. Ontario
Hydro [No. 2], [1974] 1 F.C. 460 (F.C.A) at page 463, that the test for atime
extension included a consideration of whether the proposed appeal is arguable.
Mr. Justice Muldoon summed up this concept in alater case, Aguiar v. Canada
(Minister of Citizenship and Immigration) (1996) 106 F.T.R. 304 at 306:

[6] Now, when filing within statutory time limits, an applicant's chances
of success are not usually scrutinized as part of the exercise of the right
to proceed. But, asthe applicant's counsel submits and acknowledges,
when seeking an exceptional extension beyond the prescribed time limit
asalient consideration in moving the court to grant such extension is
"whether or not there is a good case on the merits. see [jurisprudence
cited]".

[42] Inthe applicant's submission, it isin the interests of the parties and of justiceto reverse
the order of February 17, 2006, and to authorize the applicant to correct the irregularitiesin its

record.
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Respondent

Standard of review

[43] Therespondent maintained that the criteria applicable to an appea of aprothonotary's order,
set out in Canada v. Aqua-Gem Investments Ltd., were modified dightly in Merck & Co. v. Apotex

Inc., 2003 FCA 488, paras. 17-19:

This Court, in Canada v. Aqua-Gem Investment Ltd., [1993] 2 F.C. 425 (F.C.A)),
set out the standard of review to be applied to discretionary orders of
prothonotariesin the following terms:

... Following in particular Lord Wright in Evansv. Bartlam, [1937] A.C.
473 (H.L.) a page 484, and Lacourciére JA. in Soicevski v. Casement
(1983), 43 O.R. (2d) 436 (Div. Ct.), discretionary orders of prothonotaries
ought not to be disturbed on apped to ajudge unless:

(& they areclearly wrong, in the sense that the exercise of
discretion by the prothonotary was based upon awrong principle
or upon a misapprehension of the facts, or

(b) they raise questions vital to thefinal issue of the case.

Where such discretionary orders are clearly wrong in that the prothonotary
has fallen into error of law (a concept in which | include a discretion based
upon awrong principle or upon a misapprehension of the facts), or where
they raise questions vital to the final issue of the case, ajudge ought to
exercise his own discretion de novo.

MacGuigan JA. went on, at pp. 464-465, to explain that whether a question was
vital to the final issue of the case was to be determined without regard to the actual
answer given by the prothonotary:

It seems to me that a decision which can thus be either interlocutory or
final depending on how it is decided, even if interlocutory because of the
result, must neverthel ess be considered vital to the final resolution of the
case. Another way of putting the matter would be to say that for the test as
to relevance to the final issue of the case, theissue to be decided should be
looked to before the question is answered by the prothonotary, whereas
that asto whether it isinterlocutory or fina (which ispurely apro forma
matter) should be put after the prothonotary's decision. Any other
approach, it seems to me, would reduce the more substantial question of
"vital to the issue of the case" to the merely procedural issue of
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interlocutory or final, and preserve al interlocutory rulings from attack
(except in relation to errors of law).

Thisiswhy, | suspect, he uses the words "they (being the orders) raise questions
vital to the final issue of the case”, rather than "they (being the orders) are vita to
the final issue of the case”. The emphasisis put on the subject of the orders, not on
their effect. In a case such as the present one, the question to be asked is whether
the proposed amendments are vital in themselves, whether they be alowed or not.
If they are vital, the judge must exercise his or her discretion de novo.

To avoid the confusion which we have seen from time to time arising from the
wording used by MacGuigan J.A., | think it is appropriate to dightly reformulate
the test for the standard of review. | will use the occasion to reverse the sequence
of the propositions as originally set out, for the practical reason that ajudge should
logically determine first whether the questions are vital to the fina issue: itisonly
when they are not that the judge effectively needs to engage in the process of
determining whether the orders are clearly wrong. The test would now read:

Discretionary orders of prothonotaries ought not to be disturbed on appeal
to ajudge unless:

(& thequestionsraised in the motion are vital to the final issue of the case,
or

(b) the ordersare clearly wrong, in the sense that the exercise of discretion
by the prothonotary was based upon awrong principle or upon a
misapprehension of the facts.
Vital to final issue
[44] Therespondent maintained that, put otherwise, the issue is whether the effect of non-
compliance with the Rulesisvital to the final issue of the case, namely, the application for judicial

review of the arbitral award by Michel A. Goulet. In the respondent's submission, the effect of non-

compliance with the Rulesis not vitd to the final issue of the case.

[45] Therespondent maintained that, in Merck & Co., supra, Décary JA. stated:

Thetest of "vitality", if | am alowed this expression, which was developed in
Agua-Gem, is a stringent one. The use of the word "vital" issignificant. It gives
effect to the intention of Parliament, as so ably described by Isaac C.J. at pages
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454 and 455 of his minority reasons in Aqua-Gem (I pause here to note that the
learned Chief Justice's analysis of the role of the prothonotaries in the Federal
Court remains basically unchallenged in the majority opinion written by
MacGuigan JA.):

... such astandard [of review] is consistent with the parliamentary
intention embodied in section 12 of the [ Federal Court] Act, that the
office of prothonotary isintended to promote "the efficient performance
of the work of the Court".

In my respectful view it cannot reasonably be said that a standard of
review which subjects all impugned decisions of prothonotaries to
hearings de novo regardless of the issuesinvolved in the decision or
whether they decide the substantive rights of the partiesis consistent
with the statutory objective. Such a standard conserves neither "judge
power" nor "judge time". In every case, it would oblige the motions
judge to re-hear the matter. Furthermore, it would reduce the office of a
prothonotary to that of a preliminary "rest stop” along the procedural
route to amotions judge. | do not think that Parliament could have

intended this result.

One should not, therefore, come too hastily to the conclusion that a question,
however important it might be, isavital one. Y et one should remain aert that a
vital question not be reviewed de novo merely because of a natural propensity to
defer to prothonotaries in procedural matters.

In Aqua-Gem, at p. 464, MacGuigan JA. distinguished on the one hand between
"routine matters of pleadings’, words used by Lord Wright in Evans v. Bartham,
[1937] 2 All E.R. 646 (H.L.) at 653, and "aroutine amendment to a pleading”,
words used by Lacourciere JA. in Stoicevski v.Casement (1983), 43 O.R. (2d) 436
(Ont. C.A.) at 438, and, on the other hand, between "questions vita to the final
issue of the casg, i.e. to itsfinal resolution”.

[46] Inthe respondent's submission, therefore, the issue is whether non-compliance with the

Rulesisanissuein the principal application.

[47]  Therespondent maintained that the prothonotary's order did not rule on the substance of the
parties rights or on an issue that was vital to the final issue of the case. The only effect of the
prothonotary's order was not to recognize the applicant's right to proceed with its application for

judicia review pursuant to the Rules. In this regard, the prothonotary's order disposed of an issue
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which was entirely incidenta to the issues between the parties, namely, the application for judicial
review. Consequently, the delay and the non-compliance with the Rules are not issuesin the

application for judicia review.

[48] Inthe respondent's submission, this Court must refrain from disposing of thisissue de novo.

Clear error
[49] Therespondent maintained that the prothonotary put the problem correctly asfollows,
applying the correct principle:
[8] Respecting time limits when preparing an application for judicial review is
important and cannot be considered a mere question of form.
[50]  Inthe respondent's submission, this Court has stated several timesthat all litigants have a

duty to comply with the Rules and that this duty weighs still more heavily on litigants who benefit

from professional advice.

[51] Therespondent maintained that non-compliance with substantive and fundamental rulesin
making an application for judicia review isfatal. Non-compliance with these substantive rules
dealing with preparation of the record and submission of the evidence on the application cannot be
the subject of acorrection since the applicant's failure does not involve a breach in the form of a

proceeding, but a breach affecting the substance of the application.

[52] Therespondent maintained that, in Smv. Canada, [1996] F.C.J. 773 (F.C.), the Federal
Court stated the following:
Rule 302(a) [now 56 et seq.] isadirection that amerefailure to follow aform or

procedure set out in the Rules, that isawant of legal form, as opposed to a matter
going to merit, ought not to defeat a litigant.
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[53] Intherespondent's submission, therefore, the prothonotary exercised his discretion by the

correct principle.

[54] Therespondent maintained that, as a matter of fact, Prothonotary Morneau attached no
credibility to the explanations given by the signatory of the affidavit, Mr. Larose, in support of the
reply record. The prothonotary was of the view that the evidence submitted in this reply record was
based on hearsay, which was a more than reasonable conclusion, given that Mr. Larose's affidavit
contained only unsupported statements based on what he thought were the facts, namely that the

explanations given by another representative of his firm were misapprehended.

[55] Therespondent further maintained that the suggestion that [TRANSLATION] "the explanations
given at that time to the said representative (who went to the Court Registry) were misapprehended
so that the notice of application and the reply record were confused” was simply not believed by the
prothonotary, and rightly so, since on August 25, 2005, there was Simply no question of areply

record.

[56]  Inthe respondent's submission, the prothonotary was also right to contend that the reply
record offered adightly different explanation from the one contained in the affidavit. The affidavit
indicated that the information provided had led the deponent to confuse the notice of application and
the reply record. The reply record indicated that counsel wrongly believed, after obtaining
information from the Court Registry, that the filing of documentary exhibits with the notice of
application was sufficient and that the affidavits of the applicant's representatives only had to be
filed for the hearing. The prothonotary was quite right to state that this attempt at justification did

not hold water.
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[57] Therespondent maintained that the statement described in the reply record did not
correspond to the facts because the documentary exhibits had never been filed with the notice of

application.

[58]  Further, in the respondent's submission, the explanation that the notice of application and the

reply record were confused also does not hold water:

[TRANSLATION]

(8 Neither the rules concerning applications nor the rules concerning motions
provide for thefiling of affidavits on the day of the hearing. There can be no
confusion about this: the rule does not exist.

(b) The motion record, served and filed in accordance with Rule 364(1), contains
the supporting affidavits and documents.

[59] Therespondent maintained that the prothonotary was of the view that the explanations given
by the applicant were largely insufficient and partly, if not entirely, untrustworthy. Consequently,

the prothonotary exercised his discretion in accordance with a correct apprehension of the facts.

Further submissions by therespondent

[60] Additionally, the fact that the applicant's counsel had misunderstood the Rules was not

beyond the applicant's control, within the meaning of Chin v. Canada. The opinion given by Reed J.
indicated that areason beyond the control of counsel or the applicant might beillness or some other
unexpected or unanticipated event. Misunderstanding the Rules cannot under any circumstances be

regarded as an unexpected or unanticipated event.

[61] Inthe respondent's submission, the applicant has not to date asked this Court by motion to

extend the deadlines for the service and filing of its affidavits, its documentary exhibits or eveniits
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memorandum. Nevertheless, this clearly isthe first reaction counsel for the gpplicant should have

had on receiving the motion to set aside the application for judicia review.

[62] Therespondent maintained that this Court should not admit into evidence the affidavit of
Hubert Larose dated February 27, 2006, in respect of the appeal from the prothonotary's decision:

Apotex Inc. v. The Wellcome Foundation Ltd., [2003] F.C.J. 1551.

[63] Intherespondent's submission, this Court and the Federal Court of Appea have aready
held that it is within the arbitrator's jurisdiction to rule on the meaning and scope of the expression
"any person . ..who. .. consdersthe dismissa to be unjust" contained in subsection 240(1) of the
Canada Labour Code. See, for example, Dynamex Canada Inc., [2003] F.C.J. 907. Accordingly,
the issue, implementation of the concept of "any person . .. who . . . considers the dismissal to be
unjust” in light of the factsin evidence, is centra to the specialized jurisdiction conferred by
section 242 of the Canada Labour Code. Moreover, the arbitrator's decision is protected by the

privative clause contained in section 243 of that Code.

[64] Therespondent maintained that, in light of the weakness of the submissions put forward by
the applicant in its notice of application, and consistent with the ruling of the Federal Court of
Appeal in Dynamex, this Court should conclude that the applicant had not established the existence

of an arguable case.

[65] Therespondent asked the Court to dismiss the motion to appeal the prothonotary's order of
February 17, 1006; affirm that order; grant the respondent's motion to dismiss and set aside the
application for judicia review for non-compliance with the Rules; and dismiss the applicant's

application for judicial review in respect of all respondents with costs.



Page: 20

G. ANALYSS

Preliminary matters

[66] Therespondent maintained that this Court should not admit into evidence the affidavit of
Hubert Larose dated February 27, 2006, in the appeal from the prothonotary's decision: Apotex Inc.

v. The Wellcome Foundation Ltd., [2003] F.C.J. 1551, paras. 9 & 10.

[67] | donotagree. That affidavit isin support of the judicial review at bar.

Standard of review
[68] The applicant maintained that the principles by which this Court must be guided in
considering the case at bar are those applied in Canada v. Aqua-Gem Investments Ltd. However,

those tests were atered dightly in Merck & Co. v. Apotex Inc., supra:

This Court, in Canada v. Aqua-Gem Investment Ltd., [1993] 2 F.C. 425
(F.C.A.), set out the standard of review to be applied to discretionary orders of
prothonotariesin the following terms:

... Following in particular Lord Wright in Evansv. Bartlam, [1937] A.C.
473 (H.L.) at page 484, and Lacourciére J.A. in Stoicevski v. Casement
(1983), 43 O.R. (2d) 436 (Div. Ct.), discretionary orders of prothonotaries
ought not to be disturbed on appeal to ajudge unless:

(& they areclearly wrong, in the sense that the exercise of
discretion by the prothonotary was based upon awrong principle
or upon amisapprehension of the facts, or

(b) they raise questionsvital to the fina issue of the case.

Where such discretionary orders are clearly wrong in that the prothonotary
has fallen into error of law (a concept in which | include a discretion based
upon awrong principle or upon a misapprehension of the facts), or where
they raise questions vital to the final issue of the case, ajudge ought to
exercise his own discretion de novo.
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MacGuigan JA. went on, at pp. 464-465, to explain that whether a question was
vital to the final issue of the case was to be determined without regard to the actua
answer given by the prothonotary:

It seems to me that a decision which can thus be either interlocutory or
final depending on how it is decided, even if interlocutory because of the
result, must neverthel ess be considered vital to the final resolution of the
case. Another way of putting the matter would be to say that for the test as
to relevance to the final issue of the case, theissue to be decided should be
looked to before the question is answered by the prothonotary, whereas
that asto whether it isinterlocutory or final (which ispurely apro forma
matter) should be put after the prothonotary's decision. Any other
approach, it seems to me, would reduce the more substantial question of
"vital to the issue of the case" to the merely procedural issue of
interlocutory or final, and preserve al interlocutory rulings from attack
(except in relation to errors of law).

Thisiswhy, | suspect, he uses the words "they (being the orders) raise questions
vital to the final issue of the case”, rather than "they (being the orders) are vita to
the final issue of the case”. The emphasisis put on the subject of the orders, not on
their effect. In a case such asthe present one, the question to be asked is whether
the proposed amendments are vital in themselves, whether they be alowed or not.
If they are vital, the judge must exercise his or her discretion de novo.

To avoid the confusion which we have seen from time to time arising from the
wording used by MacGuigan J.A., | think it is appropriate to dightly reformulate
the test for the standard of review. | will use the occasion to reverse the sequence
of the propositions as originally set out, for the practical reason that ajudge should
logically determine first whether the questions are vital to the fina issue: itisonly
when they are not that the judge effectively needs to engage in the process of
determining whether the orders are clearly wrong. The test would now read:

Discretionary orders of prothonotaries ought not to be disturbed on appea
to ajudge unless:

(8 thequestionsraised in the motion are vita to the final issue of the case,
or

(b) the ordersare clearly wrong, in the sense that the exercise of discretion
by the prothonotary was based upon awrong principle or upon a
misapprehension of the facts.

Order isvital toissue

[69] InMerck& Co., supra, Décary JA. stated:
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The test of "vitality", if | am allowed this expression, which was developed in
Agua-Gem, is a stringent one. The use of the word "vital" is significant. It gives
effect to the intention of Parliament, as so ably described by Isaac C.J. at pages
454 and 455 of his minority reasons in Aqua-Gem (I pause here to note that the
learned Chief Justice's analysis of the role of the prothonotaries in the Federal
Court remains basically unchallenged in the majority opinion written by
MacGuigan JA.):

... such astandard [of review] is consistent with the parliamentary
intention embodied in section 12 of the [ Federal Court] Act, that the
office of prothonotary isintended to promote "the efficient performance
of the work of the Court".

In my respectful view it cannot reasonably be said that a standard of
review which subjects all impugned decisions of prothonotaries to
hearings de novo regardless of the issues involved in the decision or
whether they decide the substantive rights of the partiesis consistent
with the statutory objective. Such a standard conserves neither "judge
power" nor "judge time". In every case, it would oblige the motions
judge to re-hear the matter. Furthermore, it would reduce the office of a
prothonotary to that of a preliminary "rest stop” aong the procedural
route to amotions judge. | do not think that Parliament could have
intended this result.

One should not, therefore, come too hastily to the conclusion that a question,
however important it might be, isavital one. Y et one should remain aert that a
vital question not be reviewed de novo merely because of a natural propensity to
defer to prothonotaries in procedural matters.

In Aqua-Gem, at p. 464, MacGuigan JA. distinguished on the one hand between

"routine matters of pleadings’, words used by Lord Wright in Evans v. Bartham,

[1937] 2 All E.R. 646 (H.L.) at 653, and "aroutine amendment to a pleading”,

words used by Lacourciere JA. in Stoicevski v.Casement (1983), 43 O.R. (2d) 436

(Ont. C.A.) at 438, and, on the other hand, between "questions vita to the final

issue of the case, i.e. toitsfina resolution”.
[70] Therespondent maintained that the prothonotary's order did not rule on the substance of the
parties rights or on an issue that was vital to the final issue of the case. The only effect of the
prothonotary's order was not to recognize the applicant's right to proceed with its application for

judicid review pursuant to the Rules. In this regard, the prothonotary's order disposed of an issue

which was entirely incidenta to the issues between the parties, namely, the application for judicial
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review. Consequently, the delay and the non-compliance with the Rules are not issuesin the

application for judicia review.

[71] | do not agree with the respondent.

[72] InAugier, 2002 FCTD 1185, paras. 13 & 14, the prothonotary struck out the application for
judicia review because it had not been made within the specified deadline. O'Keefe J. held:

The Prothonotary in this motion was asked to grant an order striking out the

applicant's notice of application. Thiswas an issue vita to the final issue of the

The Prothonotary correctly identified the crucial issue to be determined asto

whether or not the applicant's application for judicial review was brought on a

timely basis.
[73] Inthecaseat bar, the order set aside the application for judicia review. Asin Augier, the

order was clearly vital to the fina issue of the case. This Court must therefore exercise its discretion

de novo.

Clear errors
[74]  Inmy opinion, because the prothonotary's order concerned an issue vital to the final issue of
the case, this Court must exercise its discretion de novo. Consequently, this Court must not dispose

of theissue of clear errors.

[75] Inthe applicant's submission, the respondent's motion asked the Court to set aside for the

following reason:
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[TRANSLATION]
THE APPLICANT did not comply with the Federal Court Rules (1998), and in
particular Rule 306, failing to serve and file supporting affidavits and documentary
exhibits. . .
[76] However, the gpplicant maintained that Rule 56 indicates that non-compliance with any of

these Rules does not render a proceeding, astep in aproceeding or an order void, but instead

congtitutes an irregularity, which may be addressed under Rules 58 to 60.

[77]  The applicant maintained that Chin, cited by the prothonotary, should be distinguished in
thisregard. In Chin, supra, Reed J. dismissed an application for an extension of time as follows:

On what grounds then do | grant an extension of time. | have aready indicated

that, in genera, | am not receptive to requests which are based solely on the work

load counseal has undertaken. When an application for an extension of time comes

before me, | ook for some reason for the delay which is beyond the control of

counsel or the applicant, for example, iliness or some other unexpected or

unanticipated event.
[78]  Inthe applicant's submission, the ground relied on by counsel in the case at bar has nothing
to do with the workload of the counsel of record, but rather has to do with the good faith error of

counsel resulting from misunderstanding of the rules of practice. As such, it isaground whichis

beyond the applicant's control.

[79] The applicant maintained that in Muhammed, supra, in which the applicant's former counsel
missed the deadline for filing the record, Prothonotary Hargrave described the duaity between the
principlesin Chin and Mathon, supra, making an order based on an application for an extension of

time:
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Chin and Mathon are difficult to reconcile. In Chin the focusis on the concept that
client and counsel are one and the same, thus the client is dragged under by the
weight of the incompetent counsel. 1n Mathon, the case of the missed filing date,
the focus, by way of Supreme Court of Canada authority, is on the concept that a
client "who has acted with care should not be required to bear the consequences of
such an error or negligence” (page 229). Thisisall the more the situation where
the client lost aright asaresult.

In choosing between the two approaches it isfitting to turn to Grewal (supra)
which reguires me to balance the factors bearing on atime extension with the
overdl view of doing justice between the parties. | will follow the line of cases
culminating in Mathon, for the present instance presents the clear and specific case
referred to by Mr Justice Rothstein, as he then was, in Drummond (supra). Taking
all of the circumstancesinto consideration, including the continuing intention to
pursue the application; the merit of the application; the lack of any prejudice
accruing to the Respondent by reason of delay; the explanation for the delay and
particularly that it was former counsel who, by abandoning the Applicants after
allowing time to run, deprived the Applicants of their right; and that to terminate
thisjudicial review proceeding on the basis of the procedural negligence and/or
incompetence of former counsel would constitute awindfall to the Crown, atime
extension is gppropriate. Costs shall bein the cause.

[80] The applicant maintained, that inasmuch as the prothonotary chose to consider the problem
from the standpoint of the criteria applicable to an application for an extension of time, the line of
cases followed in Muhammed reflects the principles which should have been followed in the case at

bar. Consequently, the principle which should have been followed by the prothonotary in the case at

bar isthat developed by this Court in Mathon.

[81] Inmy opinion, this Court must not determine whether the prothonotary erred in law by
following Chin instead of Mathon, because this Court must exercise its discretion de novo in every

case.

[82]  Inthe applicant's submission, the prothonotary also characterized as hearsay the allegation
contained in Mr. Larose's affidavit to the effect that the explanations provided by the Federal Court

Registry were misunderstood. However, the signatory of the affidavit was at that time in aposition
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to seefor itself that the understanding it had of the rules on filing affidavits and documentary
exhibits did not correspond to the objections made and the irregularities noted by the respondent in
its motion to set aside. That being so, the applicant must be given the benefit of those explanations,

which are sincere and were made in good faith.

Exercise of discretion de novo
[83] Although theissuein the case at bar is not an application for an extension of timeto file the
applicant's affidavit, because the applicant is seeking this Court's leave to file an affidavit, | am of

the opinion that the criteria applicable to an extension of timewill be of assistance. The criteriaare:

1. acontinuing intention to pursue his or her application;
2. that the application has some merit;
3. that no pregjudice to the respondent arises from the delay; and
4. that areasonable explanation for the delay exists: Canada (Attorney General)
v. Hennelly, [1999] F.C.J. No. 846 (F.C.A.).
[84] Inmy view, the applicant has demonstrated a continuing intention to pursue its application.

It hasfiled:

anotice of application on August 25, 2005;

» amotion on October 13, 2005 to amend the style of cause of the application and
strike out Michel A. Goulet as respondent;

» anotice on October 14, 2005 to stay the proceedings before the arbitrator;
» areply record on November 29, 2005 seeking an extension of time; and

* amotion record on January 16, 2006 to the motion to set aside the application for
judicia review.
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[85] Isthe application well founded? The applicant maintained that the principal issueis whether
the arbitrator Michel A. Goulet erred in law by dismissing the applicant's preliminary exception to
the effect that the corporate vehicle chosen by the respondentsin their contractual relations with the
applicant divested the arbitrator of all jurisdiction over the complaint of an alegedly illega

dismissal made by the respondent under the Canada Labour Code.

[86] Inthe respondent's submission, the Federal Court of Apped has aready held that it iswithin
the arbitrator's jurisdiction to rule on the meaning and scope of the expression "any person. .. who.
.. considers the dismissal to be unjust” contained in subsection 240(1) of the Canada Labour Code.
See, for example, Dynamex Canada Inc., [2003] F.C.J. 907. Accordingly, the issue, implementation
of the concept of "any person ... who. .. considersthe dismissal to be unjust” in light of the facts
in evidence, is central to the speciaized jurisdiction conferred by section 242 of the Canada Labour
Code. Moreover, the arbitrator's decision is protected by the privative clause contained in section
243 of that Code. The respondent maintained that, in light of the weakness of the submissions put
forward by the applicant in its notice of application, this Court should conclude that the applicant

had not established the existence of an arguable case.

[87] However, in Marshall v. Canada, the judge indicated asfollows:. "I am not persuaded that
the merits of her case are so dight that it should be dismissed at this stage”": Marshall v. Canada,

2002 FCA 172, para. 24.

[88] Inthecaseat bar, thereis nothing in the record to show that the respondent would suffer any
prejudice on account of the delay. Less than a month elapsed between the date on which the

applicant was to file and serve the affidavits and the date on which the respondent filed its motion
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record asking the Court to set aside the application for judicia review for non-compliance with the

Rules. Further, the documents were served and filed in the Court on August 30, 2005, with the

notice of application, and at that time the respondent was already in possession of the documents.

[89]

There are two possible approaches to the explanation justifying the delay, that of Chin and

that of Mathon:

[90]

Chin and Mathon are difficult to reconcile. In Chin the focusis on the concept that
client and counsel are one and the same, thus the client is dragged under by the
weight of the incompetent counsel. 1n Mathon, the case of the missed filing date,
the focus, by way of Supreme Court of Canada authority, is on the concept that a
client "who has acted with care should not be required to bear the consequences of
such an error or negligence” (page 229). Thisisall the more the situation where
the client lost aright asaresult.

In choosing between the two approaches it isfitting to turn to Grewal (supra)
which reguires me to balance the factors bearing on atime extension with the
overdl view of doing justice between the parties. | will follow the line of cases
culminating in Mathon, for the present instance presents the clear and specific case
referred to by Mr Justice Rothstein, as he then was, in Drummond (supra). Taking
all of the circumstancesinto consideration, including the continuing intention to
pursue the application; the merit of the application; the lack of any prejudice
accruing to the Respondent by reason of delay; the explanation for the delay and
particularly that it was former counsel who, by abandoning the Applicants after
allowing time to run, deprived the Applicants of their right; and that to terminate
thisjudicial review proceeding on the basis of the procedura negligence and/or
incompetence of former counsel would constitute awindfal to the Crown, atime
extension is appropriate. Costs shall bein the cause.

In my view, athough the motion record filed by the applicant on January 16, 2006, was not

extremely helpful, it provided enough information to balance the four Grewal factors. In balancing

these factors, and in exercising the discretion under Rule 59 de novo, | am of the opinion that the

Court should authorize the applicant to correct theirregularity. The latter must thereforefile a

motion record consistent with the Rules, including the affidavit of the applicant's representative and
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any documentary exhibits relied on in the notice of application, within fifteen days of the date of

these reasons.

[91] | award coststo the respondentsin the amount of $1,500, as the issue results from the failure

of counsd for the applicant to understand the Federal Courts Rules.

JUDGMENT

The application for judicial review is alowed. The applicant will file amotion record
cons stent with the Rules, including the affidavit of the applicant’s representative and all
documentary exhibits relied on in the notice of application, within 15 days of the date of these

reasons.

| award costs to the respondents in the amount of $1,500 in view of the fact that the issue

results from the failure of counsel for the applicant to understand the Federal Court Rules.

"Max M. Teitelbaum"
Judge

Certified true trandation
Mavis Cavanaugh
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