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[1] Theissueraised in this application for judicia review comes down to whether

Marie Dimonekene' s son, Canthe Carlosenhe Carlite, is a student who, in the words of the

definition of “dependent child” in section 2 of the Immigration and Refugee Protection Regulations:

(b) (ii) has depended
substantially on the
financia support of the
parent since before the
age of 22 — or if the
child became a spouse
or common-law partner
before the age of 22,
since becoming a
spouse or common-law
partner — and, since

b) (i) [...] n"apas cessé
de dépendre, pour

I" essentiel, du soutien
financier del’un ou

I’ autre de ses parents a
compter du moment ou
il aatteint I’ age de
vingt-deux ans ou est
devenu, avant cet age,
un époux ou conjoint de



before the age of 22 or
since becoming a
spouse or common-law
partner, as the case may
be, has been a student

(A)_continuously
enrolled in and

attending a post-
secondary
ingtitution that is
accredited by the
relevant government

authority, and

(B)_actively
pursuing a course of
academic
professional or
vocational training
on afull-time basis,
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fait et qui, alafois:

(A).n"apas cessé
d’ étre inscrit aun
établissement

d’ enseignement
postsecondaire
accredité par les
autorités
gouvernementales
compétentes et de
fréguenter celui-ci,

(B).y suit
activement atemps
plein des cours de
formation générae,

théorique ou
professionnélle,

[Emphas's added] [nos soulignés]

If the answer isin the affirmative, this application for judicial review must be allowed. Otherwise,

it must be dismissed.

THE FACTS
[2] Marie Dimonekeneis arefugee originally from the Democratic Republic of Congo. After
obtaining her permanent residence in the country from Canadian authorities, she attempted to

sponsor her children. To do so, she began administrative procedures that met with some delays
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because these procedures imposed requirements on both the applicant and the authoritiesin charge

of thefile. Inthis case, the delays are not important.

[3] Although the sponsorship application involving Ms. Dimonekene' s children wasinitially
dismissed, it was subsequently allowed in part by the Immigration Appeal Division (IAD) of the
Immigration and Refugee Board, which dismissed the application of just one of the claimants—

Canthe, the oldest son.

[4] In fact, according to the Regulations set out above in these reasons and considering that
Cantheisnow 31 yearsold, it isimpossible for him to fall within the category of * dependent child”
unless he demonstrates that he has depended substantially on the financial support of his parents
since before the age of 22 and has been continuoudly enrolled in and attending a post-secondary
ingtitution that is accredited by the relevant government authority and actively pursuing a course of

academic, professional or vocational training on afull-time basis.

[5] When the IAD exercisesits jurisdiction and decides to allow an appeal asit did here, it must

act in accordance with section 67 of the Immigration and Refugee Protection Act, which states:

67. (1) To alow an appedl, 67. (1) Il est fait droit &
the Immigration Appeal I" appel sur preuve qu’au
Division must be satisfied that, moment ou il en est disposé:
at the time that the appeal is
disposed of,

(a) the decision appealed is a) ladécision attaquée est
wrong in law or fact or erronée en droit, en fait ou
mixed law and fact; en droit et en fait;



[6]

(b) aprinciple of natural
justice has not been
observed; or

(c) other than in the case of
an appeal by the Minister,
taking into account the best
interests of achild directly
affected by the decision,
sufficient humanitarian and
compassi onate considerations
warrant special relief in light
of al the circumstances of the
case.
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b) il y aeu manguement a
un principe de justice
naturelle;

c) sauf dansle casde

I’ appel du ministre, il y a
— compte tenu de I’ intérét
supérieur de |’ enfant
directement touché — des
motifs d’ ordre humanitaire
justifiant, vu les autres
circonstances de |’ affaire,
la prise de mesures
Spéciales.

It isimportant to note that, although Canthe was directly affected by the first decision that

his mother was unable to sponsor him, when the IAD reviewed that decision, it could not consider

humanitarian and compassionate grounds under section 65 of the IRPA because it had determined

that Canthe was not a member of the family class since he was not actually a“ dependent child”

within the meaning of the Regulations.

[7]

In short, in accordance with the legal requirements of the law in force in the country,

Canthe can only be considered a member of the family class if he meets the conditions regarding

post-secondary studies set out in the definition of “dependant child” in subparagraph 2(b)(ii) of the

Regulations.

[8]

In this case, one fact remains. From April 1998 to February 1999, when he was 22 years

old, Canthe did not go to schooal. It isimportant to note that during thistime, all schoolsin the

Congo were closed because of the raging civil war and the resultant instability. Since that was one
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of the grounds for initially denying the sponsorship application, i.e. Canthe' s absence from school
during those months, which resulted in an interruption of his post-secondary studies and thus
disgualified him from being a*“dependent child,” Ms. Dimonekene appealed that decision to the
IAD. Once again, reiterating this ground, the lAD determined that the oldest child was not a
“dependent child” and, consequently, was excluded from the family class. The |AD added that
membership in that class was an essential prerequisite for considering humanitarian and

compassi onate grounds.

[9] Thisisan application for judicial review of that decision.

[10] Thegroundsfor that decision are based essentially on the fact that the wording of the IRPA
at issue here does not provide explicitly, as the previous Regulations did, that the claimant can
benefit from a grace period following an interruption of studies caused by an act of God, such asthe
war. The |AD made that decision despite the fact that the claimant satisfactorily demonstrated that,
following his return to school, he completely made up for the lost time. The IAD relied on the case

law inarriving at its decision.

ANALYSIS

[11] It would be much too simpleto find that that the question here is a mixed question of fact
and law. Firgt, the question dealing with the meaning to be given to the definition of “ dependent
child” is purely aquestion of law, while the second question involving the assessment of the facts

particular to Canthe’s story is a question of fact. Applying the pragmatic and functional approach to
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determine the appropriate standard of review in this case, | conclude that the first question should be
reviewed against the standard of correctness. In light of the findings that | have made on this
question, it is not necessary for me to determine the appropriate standard of review for the second

guestion, i.e. reasonableness smpliciter or patent unreasonabl eness.

[12] Asmentioned earlier, the IAD referred to the case law to support its reasons, including
previous decisions of the IAD itself. For example, following Casinathan v. Canada (Minister of
Citizenship and Immigration), [1994] 1.A.D.D. No. 938 (QL), it was decided that [TRANSLATION]
“the applicant was unable to continue his studies in Sri Lanka after the schools were closed during
the civil war. The panel determined that he was not a“ dependent son’.” It must be noted that this

Court isin no way bound by such adecision.

[13] ThelAD also based its opinion on adecision of Mr. Justice Wetston in Canada (Minister of
Citizenship and Immigration) v. Nikolova, [1995] F.C.J. No. 1337 (QL). In that case, the Court
found that the child in question was no longer a dependant child although he had been
[TRANSLATION] “ prevented from continuing his studies because he was called up to do his
compulsory military service.” However, it isimportant to clarify that the main reason in that
decision for not recognizing the claimant as a“ dependent child” was the fact that he wastoo old

when the sponsorship application was made.

[14] Mr. Justice Pinard’ sdecisionin Avci v. Canada (Minister of Citizenship and Immigration),

[1997] F.C.J. N0.1412 (QL), also cited by the IAD in the decision at issue here, isvery similar to
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the Nikolova case above athough the relevant Regulations differ. In short, once again in this case

decided by Mr. Justice Pinard, the claimant could not be recognized as a“dependent child” because

he was too old when the sponsorship application was made.

[15]

On anumber of occasions, the Supreme Court of Canada has reiterated the principles of

statutory interpretation that should guide the meaning to be given to provisions when an ambiguity

arises. Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 559 isagood example of this:

[26] In EImer Driedger’ s definitive formulation, found at p. 87 of
his Construction of Satutes (2nd ed. 1983):

Today there is only one principle or approach,
namely, the words of an Act areto beread in their
entire context and in their grammatical and ordinary
sense harmoniously with the scheme of the Act, the
object of the Act, and the intention of Parliament.

Driedger’ s modern approach has been repeatedly cited by this
Court asthe preferred approach to statutory interpretation across a
wide range of interpretive settings: see, for example, Stubart
Investments Ltd. v. The Queen, [1984] 1 S.C.R. 536, at p. 578, per
Estey J.; Québec (Communauté urbaine) v. Corp. Notre-Dame de
Bon-Secours, [1994] 3S.C.R. 3, at p. 17; Rizzo & Rizzo Shoes Ltd.
(Re), [1998] 1 S.C.R. 27, at para. 21; R. v. Gladue, [1999] 1 S.C.R.
688, at para. 25; R. v. Araujo, [2000] 2 S.C.R. 992, 2000 SCC 65,
at para. 26; R. v. Sharpe, [2001] 1 S.C.R. 45, 2001 SCC 2, at para.
33, per McLachlin C.J.; Chieu v. Canada (Minister of Citizenship
and Immigration), [2002] 1 S.C.R. 84, 2002 SCC 3, at para. 27.

| note as well that, in the federal |legidative context, this Court’s
preferred approach is buttressed by s. 12 of the Interpretation Act,
R.S.C. 1985, c. I-21, which provides that every enactment “is
deemed remedial, and shall be given such fair, large and liberal
construction and interpretation as best ensures the attainment of its

objects.”

[Emphasis added.]
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[16] Accordingly, itisessentia to consider the objectives of the IRPA. Asstated inthe Act, itis
very clear that one of the primary objectivesis asfollows:

3. (1) Theobjectivesof thisAct 3. (1) En matiere
with respect to immigrationare  d’ immigration, laprésenteloi a

pour objet:

(...)
(d) to seethat families are d) deveiller alaréunification
reunited in Canada; des familles au Canadd ]

From this, it appears to me that the lAD’ sinterpretation of the wording of the Regulations at issue

here is quite smply incorrect, if not unreasonable.

[17] By way of comparison, the Citizenship Act in force in Canada requires a permanent resident
to reside in the country for a period of three years during the four yearsimmediately preceding his
or her application for citizenship. This prerequisite for granting Canadian citizenship has resulted
and continues to result in the exclusion of alarge number of applications. It is nonethel ess true that
in some cases, including Koo (Re), [1992] F.C.J. No. 1107 (QL), this Court established that all the
particular circumstances surrounding such an application must be considered, including the reasons

why the applicant was absent from the country during the prescribed reference period.

[18] Canit beinferred that a student isnot continuoudy attending an educational institution from
the fact that he or sheis sick for aday, from the fact that he or she stays away for a day because of a

teachers strike, from the fact that the school is closed for several daysfollowing an exchange of
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gunfire by crazed students or from the fact that, for example, all the schoolsin aregion are closed

because of araging civil war?

[19] If missing aday of school does not really constitute an interruption of studies, how many
school days must be missed to arrive at that conclusion? It seemsto methat in order to do that, al
the circumstances particular to agiven case must be considered such as, for example, the reasons for
the absences from class, the opportunities to make up the lost time and whether these opportunities

were taken or not, etc.

[20] Inthiscase the |AD’sanaysis should not have stopped asit did, i.e. by making a narrow
finding that Canthe’ s physical absence from his educational institution during the months of civil
war in the Congo had resulted in itself in an interruption of his post-secondary studies. The |AD
should also have considered why and what had been done subsequently to remedy the consequences

of such an absence. It failed to do so.
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[21]  Although this application for judicia review is allowed, the Minister will have until
July 9, 2007, to submit a serious question of general importance for purposes of a possible appeal

and, under the circumstances, the applicant will have until July 19, 2007, to respond.

“Sean Harrington”

Judge

Ottawa, Ontario
June 25, 2007

Certified true trandation
Mary Jo Egan, LLB
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