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REASONS FOR JUDGMENT AND JUDGMENT

[1] Thisisan application for judicia review of adecision of Immigration Division of the
Immigration and Refugee Board (the Board), pursuant to subsection 72(1) of the Immigration and
Refugee Protection Act, S.C. 2001, c. 27 (Act), dated September 26, 2007. The Board found that
the applicant, Mr. Imad Uddin Jilani, was inadmissible pursuant to paragraph 34(1)(f) of the Act

and issued aremoval order.
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| SSUES
[2] The applicant raises three issuesin the present case:
a) Didthe Board consider the wrong test to determine whether MQM is aterrorist
organization?
b) Did the Board err by drawing unsubstantiated inferences without regard to the
evidence?

c) DidtheBoard err in making a negative credibility finding against the applicant?

[3] For the following reasons, the application for judicia review shall be dismissed.

FACTUAL BACKGROUND

[4] The gpplicant isacitizen of Pakistan, born October 23, 1964. He was a member of MQM,
an organization in Pakistan. He joined MQM in 1984 and remained an active member until 2000, at
which time he | eft for the United States where he remained for three years. He came to Canada on

April 10, 2003,

[5] The applicant indicated that he joined MQM because he wanted to do socia work, and
through hisinvolvement, he believed he could help the poor. He testified at the admissibility
hearing that he occupied the position of “sector in charge”. In this capacity, he was responsible for
the Nazimabad sector, which is comprised of 13 “unitsin charge’. Above the sector in charge, in

the hierarchical structure of MQM, isthe “zona in charge’, and above that is a central committee.
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DECISION UNDER REVIEW

[6] The Board rendered a decision regarding the admissibility of the applicant pursuant to
paragraph 34(1)(f) and 35(1)(a) of the Act. The Board decided that the applicant isinadmissible
pursuant to paragraph 34(1)(f) on the ground that he was a member of an organization that there are
reasonable grounds to believe has engaged in acts of terrorism, pursuant to paragraph 34(1)(c) and

(f). The Board concluded that the applicant was not inadmissible pursuant to paragraph 35(1)(a).

[7] In making the determination that the applicant isinadmissible pursuant to paragraphs
34(1)(c) and (f) of the Act, the Board proceeded in two steps. First, the Board found that the
applicant was amember of MQM:

a) The Board noted that the applicant testified that he joined MQM in 1984 and that he
remained an active member until 2000. He was personally acquainted with the
leader, Altaf Hussein.

b) The Board mentioned that the applicant described the hierarchical structure of
MQM, aswell as his responsibilitiesin the position of “sector in charge’.

¢) TheBoard concluded that the applicant was amember on the basis of his own
testimony. It noted the submission of counsel that the applicant was a member of
MQMA, not MQMH, which he argued did not engage in violent activity. The Board
referred to documentary evidence stating that MQM is a broad and multifaceted
organization, but nonethel ess concluded that the political party is not separate from

the rest of the organization.
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[8] The Board concluded that there existed reasonable grounds to believe that MQM isan

organization that engages, has engaged or will engage in terrorist activities:

a)

b)

It began its analysis by citing the definition of terrorism adopted by the Supreme
Court of Canadain Suresh v. Canada (Minister of Citizenship and Immigration),
2002 SCC 1, at paragraph 98, [2002] 1 SC.R. 3:

... [An] act intended to cause death or serious bodily injury to a

civilian, or to any other person not taking an active part in the

hostilities in asituation of armed conflict, when the purpose of such

act, by its nature or context, isto intimidate a population, or to

compel agovernment or an international organization to do or to

abstain from doing any act. ...

It proceeded to review the documentary evidence which it found to be replete with
information regarding acts of terrorism and violence by MQM. The Board referred
to areport from the Centre for International and Security Studies at Y ork University,
areport by UNHCR, a document published by the Research Directorate of the
Board, and a document from Amnesty International. The evidence reported incidents
of murders, abductions, mutilations, revenge killings and torture. The Board
concluded that there was overwhelming evidence and a consensus among observers
that some MQM members used violent means.

It considered the applicant’ s submission that he was amember of MQMA, not
MQMH, the militant faction. It aso considered the evidence of the applicant’s
expert witnesses. First, Dr. Robert Rizvi, a professor at Harvard University, who

testified that violence within MQM was not sanctioned by party leadership; then,

Dr. Given, aprofessor at the University of Alberta, who questioned the reliability
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and rigour of the documents published by Amnesty International and the Research
Directorate of the Board. Both experts noted that the documents did not report facts,
but smply reported information. The Board refused to accept the expert testimony
asthe fina authority in assessing the documentary evidence, and preferred the
documentary evidence to that of the experts.

d) The Board noted the applicant’s leadership rolein MQM and regjected his testimony
that he had not seen or heard of violent activities of MQM members.

€) Onthebasis of the documentary evidence, the Board was satisfied that the activities
of MQM fit the definition of terrorism. It was therefore also satisfied of the existence
of reasonable grounds to believe that MQM engages, engaged or will engage in acts

referred to in paragraph 34(1)(c) of the Act.

RELEVANT LEGISLATION
[9] Immigration and Refugee Protection Act, 2001, c. 27.

34. (1) A permanent resident or  34. (1) Emportent interdiction

aforeign nationa is de territoire pour raison de
inadmissible on security securité lesfaits suivants :
grounds for

(8) engaging in an act of a) érel auteur d' actes
espionage or an act of d espionnage ou selivrer ala
subversion against ademocratic  subversion contre toute
government, institution or institution démocratique, au
process asthey are understood  sens ou cette expression

in Canada; S entend au Canada;

b) engaging in or instigating the  b) étre I’ ingtigateur ou |’ auteur
subversion by force of any d’ actes visant au renversement
government; d'un gouvernement par laforce;



(c) engaging in terrorism;

(d) being adanger to the
security of Canada;

(e) engaging in acts of violence
that would or might endanger
the lives or safety of personsin
Canada; or

(f) being a member of an
organization that there are
reasonable groundsto believe
engages, has engaged or will
engagein actsreferred to in

paragraph (a), () or (c).

Page: 6

) selivrer au terrorisme;

d) congtituer un danger pour la
securité du Canada;

€) étre |’ auteur de tout acte de
violence susceptible de mettre
en danger lavie ou la sécurité
d autrui au Canada;

f) é&re membre d une
organisation dont il y ades
motifs raisonnables de croire
gu'elle est, a été ou seral’ auteur
d'un acte visé aux ainéas a), b)
ou C).

ANALYSS
Sandard of Review
[10] Thefirstissueraised by the case at bar is whether the Board erred in its assessment of
whether an organization is described in paragraph 34(1)(c). This Court previoudy applied the
standard of reasonableness simpliciter to the review of this question (Kanendra v. Canada (Minister
of Citizenship and Immigration), 2005 FC 923, at paragraphs 11 and 12, [2005] F.C.J. No. 1156).
Following the Supreme Court of Canada’ s decision in Dunsmuir v. New Brunswick, 2008 SCC 9,
the question is reviewabl e on the standard of reasonableness (Dunsmuir, at paragraphs 55, 57, 62,
and 64).

[11] The second issue raised by the applicant is whether the Board erred in its assessment of the

evidence. The standard of review applicable to a decision of the Board on questions of fact is

reasonabl eness.
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[12] For adecision to be reasonable there must be judtification, transparency and intelligibility
within the decision making process. The decision must fall within arange of possible, acceptable

outcomes which are defensible in respect of the facts and the law (Dunsmuir, above at paragraph

47).

[13] Thethird issueraised is whether the Board erred in making a negative credibility finding
againgt the applicant. This determination was made in the course of the Board' s analysis of the
applicant’ s admissibility pursuant to paragraph 35(1)(a). Because the Board' s conclusion on this
point was found in favour of the applicant, and not challenged in this application for judicial review,

| will not deal with thisissue.

Did the Board err in concluding that MQM is an organization described in paragraphs 34(1)(c)
and (f))?

[14] The applicant seeksto review the Board s finding that there are reasonable grounds to
believe that MQM has engaged in acts of terrorism. It is submitted that it was insufficient for the
Board to draw this conclusion based on the fact that there were members of the organization
engaged in acts of terrorism; rather, the applicant argues that the organization must have engaged in
such acts. The applicant states that acts by members do not meet the requirement of the Act, which

states at paragraph 34(1)(f) that the organization must commit the acts.

[15] TheBoard found that the activities attributed to MQM in the documentary evidence satisfied

the definition of terrorism. It then went on to conclude that these acts provided reasonable grounds
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to believe that MQM engages, has engaged or will engage in acts of terrorism pursuant to paragraph

34(1)(c) of the Act.

[16] It was open to the Board to consider that the acts of individual members could be attributed
to the organization as awhole. The reasons reflect that the Board did not attribute any importance to
the argument that different factions of the party exist, some of which might engage in acts of
terrorism while others do not. Further, the Board clearly stated the definition of terrorism, and
provided alengthy review of acts reported by the documentary evidence that it considered to meet

the definition.

Did the Board err in its assessment of the evidence?

[17]  The applicant takes issue with the Board' s assessment of the evidencein several respects.
The gpplicant submits that the Board erred by failing to analyze the evidence and consider whether
MQMA had ever engaged in acts of terrorism. In particular, he challenges the Board' s finding that

the political party is not separate from the rest of the organization, and reports to one leadership.

[18] It ismy opinion that the Board adequately addressed the question of whether to recognize
multiple factions of MQM. The applicant’ s testimony was considered, as well as the document from
York University indicating that MQM is alarge and multifaceted organization. Despite this, the

Board stated:
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The politica party is not separate from the rest of the organization in

that it continues to draw its leadership from Altaf Hussein.
[19] It was open to the Board to conclude that because the organization reported to asingle
leader, the actions and intentions of certain factions can be impugned upon the organization as a
whole. In essence, the applicant seeks to have the evidence presented to the Board reweighed by the
Court. Thisfunction falls squarely within the purview of the Board, and not that of the Court in the

context of ajudicia review; the Court’ srole isto assess the reasonableness of the Board' s decision.

[20] The applicant argues that the applicant himself never committed acts of terrorism, and even
if he were aware of acts of violence, it would not make him complicit. The respondents' repliesto
this argument are misplaced; the Board' s determination that the applicant isinadmissible is based

on paragraphs 34(1)(c) and (f) of the Act, and as such the applicant needed only to be amember of
an organi zation for which there are reasonable grounds to believe engages, engaged or will engage

in acts of terrorism. | agree with the respondents that his complicity isnot at issue.

[21] Theapplicant finally argues that the Board failed to adequately explain why the expert
testimony was not accepted. The applicant cannot succeed on this argument. The Board clearly
considered the expert evidence in some detail. The reasons even reveal the Board' s agreement with
certain aspects of the expert testimony. However, the Board stated that it would not accept the
testimony as the final authority in ng the documentary evidence. The evidence was not
simply regjected without consideration. It istrite law that it is open to the Board to prefer certain

evidence over other sources.
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[22]  Therespondents submit that this Court has recognized the reliability of information obtained
from independent non-governmental organizations. In Mahjoub v. Canada (Minister of Citizenship
and Immigration), 2006 FC 1503, at paragraphs 72 and 73, [2007] 4 F.C.R. 247, the Court stated:

[72] The delegate's blanket rejection of information from
agencies with worldwide reputations for credibility such as Al and
HRW is puzzling, especially given the institutional reliance of
Canadian courts and tribunals on these very sources. Indeed, the
Minister of Citizenship and Immigration frequently relies on
information from these organizationsin creating country condition
reports, which in turn are used by Immigration and Refugee
tribunals, in recognition of their general reputation for credibility
(France Houlg, "Le fonctionnement du régime de preuve libre dans
un systeme non-expert : le traitement symptomatique des preuves
par la Section de la protection des réfugiés’ (2004) 38 R.J.T. 263 at
para. 71 and at n. 136).

[73] Thisreputation for credibility has been affirmed by
Canadian courts at dl levels. The Supreme Court of Canadarelied
on information compiled by Al, aswell as one of itsreports, in
Kindler v. Canada (Minister of Justice), [1991] 2 SC.R. 779 (at

829, 830, 839). That Court also cited Al in Suresh, above, at
paragraph 11 in noting the use of torture in the context of that case.

[23] Viewedinlight of thisline of cases, the reasonableness of the Board’ s conclusion is further

confirmed.

[24] Generdly, the respondents submit that the Board' s decision is reasonable; the evidence
before the Board met the standard of proof required to show reasonable grounds for believing that
MQM has engagesin acts of terrorism. The standard of reasonable grounds to believe requires

something more than mere suspicion, but less than the standard applicablein civil matters of proof
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on the balance of probabilities (Svakumar v. Canada (Minister of Employment and Immigration),
[1994] 1 F.C. 433 (C.A.), at paragraph 18; Mugesera v. Canada (Minister of Citizenship and
Immigration), 2005 SCC 40, at paragraph 114, [2005] 2 S.C.R. 100; Jalil v. Canada (Minister of

Citizenship and Immigration), 2006 FC 246, at paragraph 27, [2006] 4 F.C.R. 471).

[25] Itismy opinion that the Board' s decision isjustified, transparent, and intelligible, and it falls

within the range of acceptable outcomes which are defensible with respect to the facts and law.

[26] The partiesdid not propose questions for certification and none arise.
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JUDGMENT

THIS COURT ORDERSthat the applicationisdismissed. No question is certified.

“Michel Beaudry”
Judge
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