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Vancouver, British Columbia, this 6™ day of May 2009
Present: TheHonourable Mr. Justice Pinard

BETWEEN:

FRIEDA MARTSELOS, GLORIA VILLEBRUN,
BRADLEY LAVIOLETTE and FREDERICK BEAULIEU

Applicants
and
DAVID POITRAS, TONI HERON
and RAYMOND BEAVER
Respondents

REASONS FOR ORDER AND ORDER

[1] Thisisamotion on behalf of the respondents for the appointment of a receiver/manager to
act on behalf of the Salt River First Nation (“SRFN”) pending the election which is the subject

matter of the applicants Notice of Application herein or the disposition of the said Notice of

Application.
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[2] The applicants were elected as Chief and Councillors respectively in an election of the
SRFN on August 25, 2008. That el ection was challenged by the respondents who were unsuccessful
in the election. An appeal arbitrator appointed under the Customary Election Regulations (* CER”)
of the SRFN found that “infractions were committed which materially affected the outcome of the
2008 Election in respect of the position of Chief and in respect of the three positions of Councillor”,
who are all the applicants. The appeal arbitrator, therefore, ordered anew eection. The applicants
are entitled to run in that new election. They applied for an order to prevent the el ection from taking

place, but have now abandoned that application.

[3] Since 2002 the SRFN has suffered from an ongoing dispute. In November 2002, a*“rump
group” of the SRFN held an impromptu e ection, ousted the duly e ected Council and took over the
governance powers of the Band, including bank signing authority. Court orders were made to
protect the funds of the Band but those Orders were breached and severa hundreds of thousands of
dollars of Band money was unlawfully taken. Members of that group were found guilty of contempt
of court and fined. Other members connected with that group were convicted of theft over $5000.00

for stealing monies from one of the Band companies.

[4] Within one month of taking office on August 25, 2008 the applicants passed Band Council
Resolutions (BCRs) to pay $1.188 million of Band funds to members of, or persons associated with

the November 2002 Council, and over $600,000 was paid to the applicant, Chief Martselos.
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[5] Two Band councillors opposed the BCRs and publicized to the SRFN membership the fact
that large amounts of funds were being taken persondlly by the Chief and ten members or associates
of the November 2002 Council; those two councillors (Chris Bird and Mike Beaver) were removed
from office by the applicants for doing so. A by-election was held to fill the vacancies created by
thisremoval, but Chris Bird and Mike Beaver were not eigible to run in the by-election. However,

they can run in the election which is the subject matter of these proceedings.

[6] The by-election was held on April 20, 2009 with the result that two other members of the

SRFN were elected to fill the places vacated by the removal of Chris Bird and Mike Beaver.

[7] The respondents’ interpretation of the CER isthat as of the date of the appeal arbitrator’s
decision (March 30, 2009) the applicants ceased to be duly el ected officials of the SRFN such that
only one councillor (Delphine Beaulieu) remained at that time and as of the by-election on April 20,
2009 only three councillors remained. The CER requires a quorum of four members of Council.

Thus, on thisinterpretation of the CER the present Council of three lacks the power to govern.

[8] The respondents were the opposing parties before the appeal arbitrator. They are the ones
who challenged the applicants claim to office based on the results of the election of August 25,
2008. As personsinterested in the orderly and lawful administration of the SRFN, the respondents
request that, upon a determination by the Court that the applicants have ceased to hold elected
office, the Court appoint Browning Crocker Inc. as receiver/manager to exercise the powers of the

Council of the SRFN on the terms set out in Appendix “C” of the Motion until aresult isdeclared in
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the election to be held on June 29, 2009, with liberty to either the applicants or the respondents to

apply for an extension of the Order until the hearing of the judicia review application herein.

* k k k k¥ k * %

[9] Section 44 of the Federal Courts Act, R.S.C. 1985, c. F-7, gives the Court authority to

appoint areceiver, “where it appearsto be just or convenient to do so”:

44. In addition to any other reief that the

44, Indépendamment de toute autre forme

Federa Court of Apped or the Federa Court de réparation qu’ elle peut accorder, la Cour

may grant or award, a mandamus, an
injunction or an order for specific
performance may be granted or areceiver
appointed by that court in al casesin which
it appears to the court to be just or
convenient to do so. The order may be made
either unconditionally or on any terms and
conditionsthat the court considersjust.

[10]
appointment of areceiver by the Court:

375. (1) On motion, ajudge may appoint a
receiver in any proceeding.

(2) An order under subsection (1) shall set
out the remuneration to be paid to, and the
amount of security to be given by, the
receiver.

[11]

d appel fédérale ou la Cour fédérale peut,
danstouslescasouil lui parait juste ou
opportun de le faire, décerner un mandamus,
une injonction ou une ordonnance

d exécution intégrale, ou nommer un
sequestre, soit sans condition, soit selon les
modalités qu’ elle juge équitables.

The following section of the Federal Courts Rules, SOR/98-06, also addresses the

375. (1) Un juge peut, sur requéte, nommer
un séquestre judiciaire dans toute instance.

(2) L’ ordonnance rendue en vertu du
paragraphe (1) prévoit larémunération du
sequestre judiciaire et le montant du
cautionnement qu’il doit fournir.

Sections 3.4 and 15.9 of the CER are also highly relevant:
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34 (&) A person Elected under these Regulations, holds office
from immediately following the declaration of Election result
to immediately before the declaration of the result of the next
General Election for that office.

(b) In the event of an appedl, any person whose election is
subject of an appeal shall hold office until the outcome of an
appeal determinestheir election wasinvalid.

159 Within five (5) days of the conclusion of the Hearing, the
Election Appeal Arbitrator shall communicate, in writing, a
decision:

15.9.1 Todeny the Appeal on the basis that evidence presented did
not establish the necessary grounds for an Appeal; or

15.9.2 To uphold the grounds for an Apped but allow the results of
the Election to stand, if the infraction did not materialy affect
the result of the Election; or

15.9.3 To uphold the Appea and call for anew Election or Run-off
Election.

* k k k k k k%

[12] Theprinciplesto be applied in determining whether to grant a motion to appoint areceiver-
manager were set out by Associate Chief Justice James Jerome (as he then was) in Buffalo v.
Canada, [1993] 1 C.N.L.R. 39:

A comprehensive review of these principles was given in Turbo
Resources Ltd. v. Petro Canada Inc. (1989), 91 N.R. 341 (F.C.A.).
The court must be satisfied: (1) thereisaseriousissueto betried; (2)
the relief the applicant seeks on the motion must not be such as
would effectively giveit the relief to be sought at trid; (3) the
applicant would otherwise suffer irreparable harm; and (4) the
balance of convenience favours the applicant. Therefore, resolution
of the balance of convenience determination is appropriate only in
situations where the potential relief of damages would not provide an
adequate remedy for the party in whose favour the action may be
finaly determined. Further, the context in which the court should
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make this resolution is that the prudent route generally favours
preservation of the status quo.

Significantly, Jerome A.C.J. continued:

A special factor was discussed by the Federal Court of Appedl in
Gould v. Attorney General of Canada and Solicitor General of
Canada (1984), 54 N.R. 232 and by the Supreme Court of Canadain
Attorney General of Canada v. Metropolitan Sores (MTS) Ltd. and
Manitoba Food and Commercial Workers, Local 832 and The
Manitoba Labour Board, [1987] 1 S.C.R.110. Where the dispute
affects some third person or the general public, or where the grant or
refusal of the order can have serious public interest ramifications, the
court inits analysis must go beyond the ordinary balance of
convenience test. If such broader consequences are likely, the motion
cannot be treated as concerning only the immediate parties; the
disadvantage to these third persons or to the public interest also must

be weighed.

[My emphasis.]

[13] | believethat such a“specia factor” existsin the present case, given that it concerns issues
related to the integrity of the democratic processin Band elections and the duties of those who hold
public office. Indeed, it is open to either party to rely on considerations of public interest (see RIR -

MacDonald Inc. v. Canada, [1994] 1 S.C.R. 311, at paragraph 66).

[14] Therespondents motion presupposes a*“gap in the governance’ of the Band Council,
following the appeal arbitrator’ s decision. The applicants disagree. Accordingly, before turning to
whether areceiver-manager should be appointed under the circumstances, it should first be

determined whether indeed the alleged circumstances exist.

[15] The disagreement between the parties as to whether thereisa* gap of governance” stems

from their disagreement about the consequences of the appeal arbitrator’s call for anew election,
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based on her finding that “infractions were committed which materially affected the outcome of the
2008 Election both in respect of the position of Chief and in respect of the three positions of

Councillor”. Fundamentally, the dispute centres on the meaning of section 3.4 of the CER.

[16] Theapplicants argument appearsto rest principally on the following proposition set out in
their Written Representations. “ The custom of the Salt River First Nation, as a self-governing
aborigina First Nation, isthat there isaways a Council in place to provide leadership for the
people’. The CER should therefore be interpreted in thislight, asit is an expression of SRFN
custom. Thus, it would be contrary to the spirit of the CER to interpret it in such away asto
countenance agap in leadership. Asto the letter of the law, the applicants argue that it is of
significance to the present motion that the CER contains no provision granting any individual,

including the appeal arbitrator, the power to determine that “an electionisinvalid’.

[17] Therespondents argument seemsto meto be more defensible. It is set out at some lengthin

their Memorandum of Fact and Law dated April 20, 2009.

[18] At paragraphs 35 to 39 and 41-42 of this Memorandum, the respondents write:

35. Thisinterpretation provides internal harmony to the scheme of
fixed date elections and is consistent also with ss. 15.9.2 and 15.9.3 —
which provide that an appeal arbitrator who upholds grounds of
appeal must determine whether or not to allow “the results of the
Election to stand”. If the results are allowed to stand an order is made
under s. 15.9.2. If the results are not alowed to stand anew election
iscalled under s. 15.9.3. The choice is determined by afinding
whether or not the infractions materially affected the result of the
election. If they did, thelogical consequence would be that the
results of the election would not be alowed to stand. Thisis
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consistent with the analysis and sequence of decisions made by the
appeal arbitrator in her Final Award.

36. Thelega recognition of anillegally elected officia isan
oxymoron. It would require express words to effect thisresult in

s. 15.9.3, such as*“To uphold the Appeal and call for anew Election
but allow the results of the affected Election to stand until
immediately before the declaration of the result of the new
Election”. If the drafters intended this result they could easily have
added these words.

37. TheApplicants interpretation assumes that someonewho is
illegally elected to office remainsin office even though the
foundation of that right (avalid election) is gone. In making the
choice between 15.9.2 and 15.9.3 the appeal arbitrator is necessarily
determining whether to validate or to invalidate the election which
has given rise to the appeal. A decision in favour of s. 15.9.3
necessarily rejects the option of validating the el ection pursuant to
15.9.2 and necessarily results, instead, in an invalidation of the
election. That isthe essential premise for the power to call anew
election. It is the determination that the el ection results cannot stand
that result, by operation of law, in avoiding or invalidating of the
election. Thisinterpretation is cons stent with the choice of the word
“invalid” ins. 3.4(b).

38. Onthe other hand, the narrow interpretation of s. 3.4(b)
advanced by the Applicants would allow no meaning to the section.
It thus conflicts with the presumption that each legidative provision
has a function to fulfill.

39. TheApplicants interpretation would create a Situation that is
highly unusual, perhaps unknown, in election law, namely the
continuance in office of a person whose only claim to officeis based
on an election the results of which were materialy affected by

illegal eection practices. It would result in the continuance in office,
for example, of aperson found to be ineligible to hold office under

s. 15.1.2, a person eected by the votes of persons not eligible to vote
under s. 15.1.5, and a person whose claim to office is based on a
fasified electoral report under s. 15.1.6. This cannot be the intended
consequence of a determination pursuant to s. 15.9.3.

41. The purpose of the CER isto makeit clear to candidatesin
SRFN eections that they will become indligible to hold office if the
results on their election were materialy affected by certain
prohibited el ection practices. Thisisavitally important purpose
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since the integrity of the electoral process goes to the root of
responsible government. It isthe right to govern whichisin issue
here. That is of vital concern to members of the SRFN.

42. The purpose of the legidation strongly favoursthe
interpretation that upon a determination that a member has been
improperly elected his or her right to hold officeis at an end. By

thus deterring illegal election practices this interpretation servesto
preserve the integrity of the election process.

[19] Astotheissueraised by the applicantsthat the CER abhors a power vacuum, the
respondents note that the present circumstances are quite exceptional, and may not have been
anticipated by the drafters, in so far asthe elections of the Chief and three councillors were
invaidated because of irregularities. Under most circumstances, it is unlikely that the calling of a

new vote by an appeal arbitrator would result in the absence of a quorum.

[20]  Inmy opinion, the respondents’ interpretation of the CER and of the relevant legidationis
more consistent with their apparent purpose and context. | adopt their interpretation, as| finditis
soundly based on the principles of statutory interpretation stated by Elmer Driedger in Construction
of Satutes (2™ ed., 1983) at page 87:

Today thereis only one principle or approach, namely, the words of

an Act areto beread in their entire context and in their grammatical

and ordinary sense harmonioudy with the scheme of the Act, the
object of the Act, and the intention of Parliament.

[21] | now turnto consider each of the factors set out in Buffalo, supra.
[22]  With respect to the first stage of the tri-partite test, the application for interim relief herein

does not engage the same issue that was raised in the underlying application for judicial review.
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First, in the latter application, both parties agree that it raises a seriousissue. Second, the “gap of
governance” which israised by the respondents in this motion and which is the result of the above

interpretation of the CER congtitutes, initself, a seriousissue.

[23] Asfor the questions of irreparable harm and balance of convenience, the evidence indicates
that only three members of Council arein place, and the SRFN requires a quorum of four to act.
The above interpretation of the CER makesit clear, therefore, that thereisindeed agap in the
governance of the SRFN. | agree with the submissions contained in paragraph 21 of the
respondents’ Memorandum of Fact and Law, which reads:

The evidence indicates that only three members of Council arein
place, and the SRFN requires aquorum of four to act. Thus, thereisa
plain need for a caretaker to administer the Band until a new council
is elected. The general membership of the SRFN is affected in that
thereisagap in their governance. If, for example, thereis no lawful
body to appoint the election appeal arbitrator pursuant to s. 6.1 of the
CER, any appea arbitration could be null and void. Thereis
evidence that the Applicants participated in a purported Band
Council Resolution setting the el ection date for June 25, 2009. Such
an election would have been null and void for two reasons: (1) no
valid council in placeto passit, and (2) contrary to s. 15.15 of the
CER. Fortunately, the appeal arbitrator remedied this by setting the
date for June 29, 2009, but it remains as an example of the possible
harm caused to the SRFN by the continued purported exercise of
authority by the Applicants herein. The balance of convenience
strongly favours the appointment of areceiver/manager to carry out
all the administrative arrangements for the new eection, and to
supervise staff.

[24] Inmy view, itisonly just and convenient, in the circumstances, to appoint a

receiver/manager, in order to avoid irreparable harm. The generd membership of the SRFN is
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affected by the gap in their governance, which tips the balance of convenience in favour of the

respondents.

[25] For dl the above reasons, it is ordered as follows:

ORDER

UPON THE APPLICATION of the respondents,

UPON reviewing the Motion Records, affidavits and memoranda of fact and law filed by
the parties;

UPON hearing the submissions from legal counsel for the applicants and respondents;

UPON being advised by legal counsal for the respondents that the Minister for Indian
Affairs and Northern Development is aware of this application but takes no position on the
granting of this Order;

AND UPON it appearing that it is just and equitable to grant this Order.
DEFINITIONS

1. Inthis Order, the following terms shall have the following meanings:

€) “CER”, shall mean the Customary Election Regulations of the Salt
River First Nation #195;

(b) “Council”, shall mean the Council of the Salt River First Nation #195;

(© “Funds” shall mean all monies and accounts hitherto administered by
the Council of the Salt River First Nation #195;

(d) “INAC”, shall mean Department of Indian Affairs and Northern
Development;
(e “SRFN” shall mean the Sdlt River First Nation #195.
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2. Service of notice of this Order to the interested parties is deemed good and sufficient.

APPOINTMENT AND SECURITY

3. Pursuant to section 44 of the Federal Courts Act, R.S.C. 1985, c. F-7 and
amendments thereto, Browning Crocker Inc. (the “Receiver”) is hereby
appointed as Receiver-Manager to exercise the powers of the Council of the SRFN in
accordance with the provisions of this Order. The Receiver shall provide security in the
amount of one hundred thousand dollars ($100,000.00).

RECEIVER'SPOWERS

4. The Receiver is hereby empowered and authorized to exercise the powers of the
Council of the SRFN until aresult is declared in the election to be held on June 29,
2009, or until the hearing of the application for judicial review herein if so further ordered
by the Court at the request of either party, and, without in any way limiting the generality of
the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following:

@

(b)

(©

(d)

(€

(f)

)

to take all administrative action necessary to ensure the orderly, fair and
impartia conduct of the election to be held on June 29, 2009 by the election
officer and election officer’ s assistant previoudly appointed by the SRFN
election appeal arbitrator, in accordance with the CER,;

to appoint afair and impartial election appeal arbitrator for the election to be
held on June 29, 2009 and, if necessary, counsel for such arbitrator, in
accordance with the CER,;

to take possession and control of the Funds and any and all proceeds,
receipts and disbursements arising out of or from the Funds;

to receive, preserve, protect and maintain control of the Funds, or any part or
parts thereof, including, but not limited to, taking possession and control of
any bank accounts hitherto administered by the Council;

be entitled to immediate, unfettered and unconditional access to the Records
(as defined in paragraph 6 hereof) hitherto administered by the Council;

be entitled to immediate, unfettered and unconditional access to the SRFN
Administration Office;

to determine, as accurately as possible, appropriate recipients of current
programs hitherto administered by the Council, and the proper amount



(h)

(i)

1)

(k)

()

(m)

(n)
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payable to these recipients, and the Recelver shall issue or cause to be issued
chequesto those recipients for these current amounts, but only to the extent
the Receiver, in its discretion, determines there are sufficient funds available
to make these payments;

shall keep written records of al payments made in accordance with this
Order, including the name of the recipient, the amount paid, how the amount
was cd culated and the particular program or use the payment wasfor;

shall not be obligated to but may make inquires about whether aperson is or
is not entitled to receive funds hitherto administered by the Council, and
shall be entitled to rely on the Records asthey currently exist, and shall not
be liable to any person nor responsible for any incorrect or inaccurate
payment made in good faith by relying on the Records or any information
provided by any employee or member of SRFN. In making the payments,
the Receiver shall exerciseits best judgment in an impartial manner and
make such payments as it deems advisable;

to engage agents, managers, counsel and such other persons from time to
time and on whatever basis, including on atemporary basis, to assist with the
exercise of the powers and duties conferred by this Order;

to receive and collect all monies and accounts now owed or hereafter owing
to SRFN and to exercise al remedies and powers hitherto administered by
the Council;

to settle, extend or compromise any indebtedness hitherto administered by
the Council;

to execute, assign, issue and endorse documents of whatever naturein
respect of any of the Funds, whether in the Receiver's name or in the name
and on behalf of the Council, for any purpose pursuant to this Order;

to initiate, prosecute and continue the prosecution of any and all proceedings
and to defend all proceedings now pending or hereafter ingtituted as have
been hitherto administered by the Council, and to settle or compromise any
such proceedings. The authority hereby conveyed shall extend to such
appeals or applicationsfor judicial review in respect of any order or
judgment pronounced in any such proceeding, and provided further that
nothing in this Order shall authorize the Receiver to defend or settle the
action in which this Order is made unless otherwise directed by this Court;
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(o) to implement such cost saving measures as the Receiver deems advisable
with aview to improving or enhancing the financial condition of the SRFN
hitherto administered by the Council;

(p) to apply for any permits, licences, approvals or permissions as may be
required by any governmental authority and any renewals thereof for and on
behalf of and, if thought desirable by the Receiver, in the name of the
Council;

(9 to take any steps reasonably incidental to the exercise of these powers;

and in each case where the Receiver takes any such actions or steps, it shall be
exclusively authorized and empowered to do so, to the exclusion of al other Persons
(as defined below) and without interference from any other Person; provided
however that the Receiver is empowered and encouraged to consult councillors
Delphine Beaulieu, Ron Schaeffer and Kendra Burke, being the duly elected
councillors of the SRFN.

DUTY TO PROVIDE ACCESSAND CO-OPERATION TO THE RECEIVER

5.

6.

All of the current employees and officers who hitherto reported to the Council are hereby
directed to co-operate with the Receiver.

All Persons shall forthwith advise the Receiver of the existence of any books,
documents, securities, contracts, orders, corporate and accounting records, and any
other papers, records and information of any kind related to the business or affairs
hitherto conducted by the Council, and any computer programs, computer tapes,
computer disks, or other data storage media containing any such information (the
foregoing, collectively, the “Records”) in that Person's possession or control, and
shall provide to the Receiver or permit the Receiver to make, retain and take away
copies thereof and grant to the Receiver unfettered access to and use of
accounting, computer, software and physical facilitiesrelating thereto, provided
however that nothing in this paragraph 6 of this Order shall require the delivery of
Records, or the granting of access to Records, which may not be disclosed or provided to
the Receiver due to the privilege attaching to solicitor-client communication or documents
prepared in contemplation of litigation or due to statutory provisions prohibiting such
disclosure.

NO PROCEEDINGSAGAINST THE RECEIVER

7.

No proceeding or enforcement process in any court or tribunal (each, a
“Proceeding”), shall be commenced or continued against the Receiver except with the
written consent of the Receiver or with leave of this Court.
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8. Nothing contained in this Order shall:

@

(b)

make the Receiver an employer or successor employer as those terms are
defined in the Employment Standards Code (Alberta) or any other applicable
employment legidation; and

except as expressly provided in this Order, make the Receiver liable
to or responsible to pay or satisfy any debt or obligation of the Council or
the SRFN to any creditor or third party.

9. Notwithstanding any provisions to the contrary and any Federal or Provincial
legislation relating to the protection of personal information, but subject to paragraph 5(b)
hereof the Receiver is hereby authorized to collect, gather and report on such personal
information as may be reasonably necessary to allow him to carry out his duties and
obligations under this Order.

RECEIVER'SREMUNERATION AND ACCOUNTS

10.

@

(b)

(©)

(d)

(€

(f)

the Receiver, legal counsel to the Receiver and anyone retained
to assist the Receiver, shall be paid their reasonable fees and
disbursements, in each case at their standard rates and charges as part of
the costs of these proceedings,

the Receiver and its legal counsel shall pass their accounts from time to
time at the direction of the Court;

the Receiver shall be reimbursed for its fees and disbursements from
the funds hitherto administered by the Council within 30 days of
the passing of their accounts,

the Receiver, to the extent that there are available funds (as determined by
the Receiver) in the accounts hitherto administered by the
Council, is hereby authorized and directed to use available fundsto pay
any amounts owing to the Receiver in relation to the performance of its
duties and obligations under this Order subject to the obligation to pass
accounts as provided in this Order;

the Receiver is hereby authorized and empowered at any time to make
further application to this Court to seek direction in relation to the
payment and or securing of its fees and disbursements and that of its legal
counsd;

prior to the passing of its accounts, the Receiver shall be at liberty
from time to time to apply reasonable amounts, out of the moniesin its
hands, against its fees and disbursements, including the legal fees and
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12.

13.

14.

15.
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disbursements, incurred at the normal rates and charges of the Receiver
or its counsel, and such amounts shall constitute advances against its
remuneration and disbursements when and as approved by this Court.

The Recelver may from time to time apply to this Court for advice and directionsin
the discharge of its powers and duties hereunder.

The Recelver isat liberty and is hereby authorized and empowered to apply to any
court, tribunal, regulatory or administrative body, wherever located, for the
recognition of this Order and for assistance in carrying out the terms of this Order.

The Royal Canadian Mounted Police or any other policing authority with
jurisdiction is hereby authorized to give such assistance to the Receiver asthe
Receiver may reasonably request, to ensure the Recelver can performits duties
without any breach of the peace.

This Order and all of its provisions are effective at 12:01 a.m., Mountain
Standard Time, on the date of this Order.

Any interested party may apply to this Court to vary or amend this Order on not
less than 7 days’ notice to the Receiver and to any other party likely to be
affected by the order sought or upon such other notice, if any, asthis Court may
order.

“Yvon Pinard’
Judge
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