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REASONS FOR JUDGMENT AND JUDGMENT

[1] The applicant is scheduled to be removed to Saint Vincent and the Grenadines on July 9,

2011. On June 20, 2011, the applicant filed an application to stay her removal.

[2] The evidence shows that the applicant was advised of her removal date in person on

May 12, 2011.
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[3] On June 23, 2011, the Removals Officer denied the request to defer the removal.

[4] The Court isin complete accord with the position of the respondent subsequent to the

factual evidence, statutory requirements and the interpretation of the jurisprudence.

Background

[5] The applicant arrived in Canada on December 16, 1998. She had no visaand claimed no

status.

[6] On November 28, 2007, the applicant claimed refugee status. The claim was denied by the

Immigration and Refugee Board (IRB) on November 18, 2009.

[7] An application for leave was commenced against this decision. This application was denied

at leave stage on April 1, 2010.

[8] In October 2010, the applicant filed for a Pre-removal risk assessment (PRRA). It was

denied on March 9, 2011.

[9] An application for leave was commenced against this decision. This application was denied

at leave stage.

[10] OnApril 26, 2011, a Remova s Officer met with the applicant to prepare her departure. She

advised him that she did not yet have Canadian passports for her children. Asaresult, the Removals
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Officer provided the applicant with extra time to prepare such documents or make arrangements

with the father of the children.

[11] OnMay 12, 2011, the Removals Officer advised the applicant that her remova was
scheduled for July 9, 2011, and that she needed to arrange for care of her children if she decided

they were to remain in Canada.

[12] Atthistime, shewas also advised that her remova would not be postponed.

[13] OnJdune 20, 2011, the applicant filed an application to obtain permanent residence from
within Canada on humanitarian and compassi onate considerations (hereinafter H& C) pursuant to

section 25 of the Immigration and Refugee Protection Act.

[14] OnJdune 23, 2011, the Removals Officer office denied aformal request to defer the

applicant’sremoval.

[15] OnJune 28, 2011, an application for leave was commenced againgt this decision.

|ssues
[16] Theonly issueat bar iswhether the applicant meets the tri-partite test confirmed by the
Federal Court of Appeal in Toth v Canada (Minister of Employment and Immigration)(1988), 86

N.R. 302 (FCA).
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[17] More specifically, the Court must determine whether:

(a) thereisaseriousissue to betried in the underlying proceeding;

(b) the applicant will suffer irreparable harm if the deportation order is executed; and

(c) the balance of convenience favours the applicant instead of the Minister.

[18] Thistest being conjunctive, the applicant’ s failure to meet any one of itsthree criteriamust

result in the denial of her Motion.

No seriousissueto betried

[19] Itistritelaw that the discretion of an Officer when considering a request to defer removal is
limited. As noted in Perezv MPSEP, 2007 FC 627, the Officer does not sit in judicial review or
appeal of previous RPD, PRRA or H& C decisions:

[34] A removals officer cannot defer removal for just any proceeding in

the IRPA, for which he/she is not the mandated decision-maker. The

removals officer does not have the jurisdiction to make a renewed

refugee assessment, nor a PRRA, nor adecision on H& C grounds, nor, is

he mandated to determine judicial reviews or appeals of any of the

preceding or other procedures. A removals officer is solely mandated

with the discretion to defer removal for reasons associated with the

challenges of arranging international travel.
[20] InBaronv Canada (MPSEP), 2009 FCA 81, the Federa Court of Appeal endorsed the
decision of this Court in Smoes and concluded that enforcement of removal was mandated by
section 48 of the Immigration and Refugee Protection Act and that only issues such asillness,

impediments to travel and, possibly, long-pending H& C applications may warrant deferral.

[49] Itistritelaw that an enforcement officer’s discretion to defer
removal islimited. | expressed that opinion in Smoes v. Canada
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(M.C.1.), [2000] F.C.J. No. 936 (T.D.) (QL), 7 Imm.L.R. (3d) 1441,
at paragraph 12:

[12] In my opinion, the discretion that aremoval officer
may exerciseisvery limited, and in any case, is
restricted to when aremoval order will be executed. In
deciding when it is" reasonably practicable" for a
removal order to be executed, aremoval officer may
consider variousfactors such asillness, other
impedimentsto travelling, and pendingH & C
applicationsthat were brought on atimely basis but
have yet to be resolved dueto backlogsin the system.
For instance, in this case, the removal of the Applicant
scheduled for May 10, 2000 was deferred due to medical
reasons, and was rescheduled for May 31, 2000.
Furthermore, in my view, it was within the removal
officer’s discretion to defer removal until the Applicant’s
eight-year old child terminated her school year.— our
emphasis

None of these elements, and no similar factor, occurs in the context of this application for a

In Thirunavukkarasu v Canada (MCI), 2003 FC 1075, at paragraphs 4 to 6, this Court stated

[4] The applicants argue that because they have submitted an H
& C application, section 233 of the Immigration and Refugee
Protection Regulations, SOR/2002-227 (the Regulations)
establishesthat the Minister may stay removal if thereexist
humanitarian and compassionate consider ations pur suant to
subsection 25(1) of the Immigration and Refugee Protection Act,
S.C. 2001, c. 27 (IRPA) even before a final decision has been
made asto whether or not to grant permanent resident status
pursuant toan H & C application. This subsection, it isargued,
requires at least some assessment of the H & C application on the
merits and the enforcement officer has a duty to assess, at least on an
interim basis, whether H & C considerations exist.

[5] Thissubmission doesnot raise a seriousissue. Madam
Justice Simpson in Banik v. Minister of Citizenship and
Immigration, IMM-4861-03 stated that "to accept the applicant's
interpretation would be to bring the administration of the Act to a
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standstill and without any supporting legislative history or a clear
statement in the IRPA that the removal officer's obligations have
changed, | am not prepared to conclude that the applicant's
submission raises a serious question of law". Madam Justice
Simpson concluded that the law that developed limiting aremoval
officer's discretion under the former Act is till applicable.
Similarly, Mr. Justice O'Reilly, in Firsova v. Canada (Minister of
Citizenship and Immigration) 2003 FC 933 (CanL1), 2003 FC
933, F.C.J. No. 1190 concluded that, "The provision ssimply states
that persons who have been granted the exemption shall not be
removed until their applications for permanent residence have been
decided. It recognizes that officers often deal with requests for
humanitarian and compassionate consideration while the applicants
are still in Canada’. | endorse and adopt the reasoning of my
colleagues in this respect.

[6] Thefailureto establish a serious issue disposes of the motion.

[23] The applicant relies on the future determination of her H& C application to stay her removal.
In application of Thirunavukkarasu, it appears clear that such an application has no merit and does

not raise a serious issue.

[24] Asthe applicant has not raised a seriousissue, the present motion could be dismissed for

that sole reason (Radji v Canada (MCI), 2007 FC 100, paragraph 11).

[25] Theapplicant'sH& C application was not filed on atimely basis. The applicant waited more
than one (1) month after being advised of the date of her removal to file an application to obtain

permanent residence from within Canadafor H& C.

[26] Inessence, the applicant is seeking adecision of her H& C from aremovals officer —thisis

not within his purview.
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[27] Theapplicant isrelying on the same facts to defer removal as she did on her application for
H& C. This appears clear as the applicant attached the document of her H& C to her request for a

stay of removal (Applicant’s Record, p. 91-92).

[28]  Under the jurisdiction applicable to removals officers, the Removals Officer could not

exercise this function and rightly rejected the stay of removal.

[29] The applicant aso states that the Removals Officer failed to provide reasons for the

decision.

[30] Thisissueiserroneoudy raised by the applicant. The applicant has not presented any
evidence to show that she made arequest to receive reasons nor that such arequest would have been

made in atimely manner.

[31] ThisCourt, in Thomas v Canada (MCI), 2003 FC 1477, paragraphs 10-11, insisted on the

importance of arequest for reasons aswell asitstimeliness:

[10] Counsd for the Applicant sought deferral of the Applicant's removal
in aletter dated the 28" of November, 2003 addressed to the Expulsions
Officer who provided the Applicant with her "direction to report” for
removal. Counsel wrote:

Y ou have the discretion given the extraordinary factsin this case and we
ask that you please exercise your discretion to save Ms. Thomasto the
unpleasantness of having to face such a psychologically threatening
scenario in acurrent society that would likely expose her to further risk.

The Expulsions Officer refused the deferral citing only the statutory
obligation of the Minister to carry out removal "...as soon asis reasonably
practicable."

[11] Counsd requested reasons of the Expulsions Officer. The Expulsions
Officer denied the request indicating in notes to file appended to her
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affidavit herein that such areguest for reasons "...must be made through
privacy co-ordinator." | am satisfied that this response raises a seriousissue
to betried on the gpplication for leave and for judicial review that underlies
the Applicant's motion for a stay of removal.

[32] Theapplicant hasraised no seriousissuein her application for a stay of removal.

No irreparable harm

[33] ThisCourt has defined the notion of “irreparable harm” asthe removal of a person “to a

country where his safety or hislifeisin jeopardy” (Kerrutt v Canada (MEI), [1992] F.C.J. No. 237

QL)

[34] Anirreparable harm: “must [...] be much more substantial and more serious than personal
inconvenience or hardship. Rather, it must be based on athreat to the life or security of the person,
or an obvious threat of ill treatment in the country of origin. Irreparable harmis harmwhich is

irrevocable or permanent” (Perry v Canada (MPSEP), 2006 FC 378, par. 29).

[35] Inthe present file, thereis smply no such evidence (Louis v Canada (MCI), [1999] F.C.J.

No. 1101).

[36] Indeed, both the IRB and the PRRA officers concluded that the applicant would not face any

risk should she return to her country.

[37] Intheirreparable harm section of her written representations, the applicant states that her

children would suffer irreparable harm by being sent to Saint Vincent and the Grenadines.
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[38] Itisimportant to note that the applicant’s children are not subject to removal.

[39] Despitethis, the applicant seemsto insist that she would choose to bring them with her

rather than then leave them with their father whom they see regularly.

[40] Thisisachoice the applicant may make: the applicant has not submitted evidence showing

that the children being left with their father would constitute irreparable harm for her.

[41] Tothe contrary, the father’s affidavit demonstrates that he sees his children regularly, iswell
aware of the needs of his children and cares for them. Though he may be unemployed, the applicant

isunemployed aswell.

[42] Asfor thefinancial and emotiona difficultiesto the applicant that will follow her departure,
itiswell settled in law that the separation from family members, does not congtitute, in and of itsdlf,
irreparable harm, but a mere consequence of removal (Camara v Canada (MPSEP), 2008 FC 1089,
par. 36. See dso: Celisv Canada (MCI), 2002 CFPI 1231; Parsonsv Canada (MCI), 2003 CF 913;

Sdliah v Canada (MCI), 2004 CAF 261).

[43] Asdated by this Court in Melo v Canada (MCI), [2000] F.C.J. No. 403 (QL):

[21] These are al unpleasant and distasteful consequences of deportation.
But if the phraseirreparable harm isto retain any meaning at al, it must
refer to some prejudice beyond that which isinherent in the notion of
deportation itself. To be deported isto lose your job, to be separated from
familiar faces and places. It is accompanied by enforced separation and
heartbreak. There is nothing in Mr. Melo's circumstances which takesiit out
of the usual consequences of deportation. [...] Asunhappy asthese
circumstances are, they do not engage any interests beyond those which are
inherent in the nature of a deportation.
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[44] Inthese circumstances, the applicant did not demonstrate that she would suffer irreparable
harm if she were to be returned to St-Vincent:

[23] The evidencein support of harm must be clear and non-
speculative. (John v. Canada (Minister of Citizenship and
Immigration), [1999] F.C.J. No. 915 (QL); Wade v. Canada
(Minister of Citizenship and Immigration), [1995] F.C.J. No. 579

QL))

[24] Asnoted in Gray v. Canada (Minister of Citizenship and
Immigration), 2004 FC 42 (CanL1l), 2004 FC 42, at paragraph 14,
this Court will bereluctant to overturn, on an interlocutory
motion, the findings of decision-makers, on evidence that had
been befor e the decisions-makers, who have considered risk, and
to substitute itsevaluation of risk without clear and convincing
evidencethat the decison-makerswerein error. (Referenceis
also made to Raza v. Canada (Minister of Citizenship and
Immigration), 2004 FC 42 (CanL1l), 2004 FC 42, [2004] F.C.J. No.

31(QL).)

[25] Moreover, to demonstrate irreparable harm, the Applicants
must demonstrate that if removed from Canada, they would suffer
irreparable harm between now and thetime at which any
positive decision ismade on their application for leave and for
judicial review. The Applicants have not done so. (Reddy v. Canada
(Minister of Citizenship and Immigration), [1999] F.C.J. No. 644
(QL); Bandzar v. Canada (Minister of Citizenship and Immigration),
[2000] F.C.J. No. 772 (QL); Ramirez-Perez v. Canada (Minister of
Citizenship and Immigration), [2000] F.C.J. No. 724 (QL).) (Adams
v. Canada (M.C.1.), 2008 FC 256) Our emphasis

[45] Finaly, the applicant’s H& C application will proceed even if the applicant is removed from
Canadaand if her application is granted, she will be able to return to the country (Perry v Canada

(MPSEP), 2006 FC 378; Moréllo v Canada (MCI), IMM-6552-05, November 1, 2005; Lawesv

Canada (MCI), IMM-555-06, February 3, 2006).
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[46] The applicant has not shown the presence of irreparable harm. She has clearly not fulfilled

her burden of proof and therefore, has not met the second criteria of the Toth tripartite test.

The balance of convenience favours the respondent

[47]  The applicant remained in Canada without status for approximately nine (9) years prior to

claiming refugee status.

[48] She has benefited from areview of her risk alegations by the Refugee Protection Division,

this Court and a PRRA Officer.

[49] The applicant was not without knowing that she could be removed. Despite this, shefailed
to ask for consideration of an H& C until more than one (1) month had passed since being informed

of her removal.

[50] Additionally, aremovals officer explicitly gave her an extended period of time to prepare

for her departure and that of her children should she choose to leave with them.

[51] What shechoseto do rather, wasfile for H& C and to ask that the removals officer act in lieu
of an H& C officer until her application for H& C was processed. The removals officer had no

jurisdiction to act in this manner.

[52] Paragraph 48(1) of IRPA providesthat removals must be enforced as soon as reasonably

practicable.
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[53] AswassadinAcharigev Canada (MCI), 2006 FC 240:

The circumstances of this case are such that the balance of
convenience lies with the Minister. The Minister isunder a
statutory duty to enforce the Removal Order as soon asis
reasonably practicable. There is a public interest in enforcing
removal ordersin an efficient, expeditious and fair manner. Only
in exceptional caseswill aperson'sindividual interest outweigh the
public interest (Immigration and Refugee Protection Act, S.C.
2001, ¢.27, s. 48; Akyol v. Canada (M.C.1.), [2003] F.C.J. No.
1182, 2003 FC 931 at para. 12; Dugonitsch v. Canada (M.E.I.),
[1992] F.C.J. No. 320 (T.D.)).

[54] Thebaance of convenience favours the respondent in this case.

Conclusion

[55] For dl these reasons, the applicant’ s application for astay of remova is dismissed.
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JUDGMENT

THISCOURT SJUDGMENT isthat the application for a stay of removal be dismissed.

“Michdl M.J. Shore’
Judge
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