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REASONS FOR JUDGMENT AND JUDGMENT

INTRODUCTION

[1] Thisis an application under subsection 72(1) of the Immigration and Refugee Protection
Act, SC 2001, c. 27 (Act) for judicia review of the decision of the Refugee Protection Division
(RPD) of the Immigration and Refugee Board, dated 29 July 2011 (Decision), which refused the
Applicants applications to be deemed Convention refugees or a personsin need of protection under

sections 96 and 97 of the Act.
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BACKGROUND

[2] The Principal Applicant isa 38-year-old citizen of Albania. The Secondary Applicants are

hiswife Drita, who is 33, and their son Romeo, who is 18.

[3] In 1999, Genc Nilo (Nilo), an Albanian, killed the Principal Applicant’s cousin in Perugia,
Italy. While attempting to avenge his son’s murder, the Principal Applicant’suncle, Gjelosh
Mernacg (Gjelosh), mistook Artan Dervishi (Dervishi), for Nilo. Gjelosh shot and killed Dervishi,
who was sitting with Sokol Nilo, Genc’ s brother. Sokol Nilo was wounded in this attack. The
Applicants say that this killing touched off ablood feud with the Dervishi family which puts them at
risk on return to Albania. After Gjelosh killed Dervishi, the Principal Applicant fled Albaniato the
United States of America (USA) in December 1999. The Secondary Applicants joined him therein

January 2001.

[4] The Principal Applicant claimed asylum in the USA, but the Certified Tribunal Record
(CTR) does not show how the authoritiesin the USA determined his clam. However, it is clear that
he was unsuccessful. Dritafiled an asylum claim separate from her husband. This claim was aso
unsuccessful. A memorandum Dritafiled to support her asylum claim in the USA (at page 310 of
the CTR) suggests that she based her claim on abuse arising out of the blood feud. After their
asylum claimsin the USA were unsuccessful, the Applicants were at risk of removal. Fearing for

their safety if they returned to Albania, the Applicants came to Canada on 21 September 2009.

[5] The Applicants claimed protection on 21 September 2009. In their Personal Information
Forms, the Secondary Applicants adopted the Principal Applicant’s narrative as their own. The RPD

joined their claims under subsection 49(1) of the Refugee Protection Division Rules SOR/2002-228
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(Rules) and appointed the Principal Applicant as his son’ s representative. The RPD heard the

Applicants claimson 15 April 2011.

[6] After the hearing, the Applicants submitted a document from the Fier Judicial District Court
(Court Document), atria court in Albania (page 112 CTR). This document establishes that Gjelosh
was convicted of murder in October 2000. He appealed to the Court of Appeal in Vlore, Albania,
which returned his case for retria on 21 November 2001. After retrial, the Fier Judicial District
Court acquitted him of Dervishi’s murder on 25 May 2001 and ordered him rel eased from custody.
The Court of Apped in Vlore, however, overturned the acquittal and ordered athird trial on 28
December 2001; the Supreme Court in Tirana, Albania, upheld this verdict on 25 October 2002.
After thethird trial, the Fier Judicia District Court convicted Gjelosh of murder a second time on 23
March 2004. The court convicted Gjelosh in absentia because he had been released in May 2001.
The Court of Apped in Vlore upheld this verdict and the Supreme Court in Tirana did not accept

Gjelosh’s appedl.

[7] The RPD madeits Decision on 29 July 2011 and notified the Applicants of the outcome on

1 September 2011.

DECISION UNDER REVIEW

[8] The RPD denied the Applicants claims because it found the Principa Applicant was not

credible.



Page: 4

[9] The RPD began by reviewing the eventsin Albaniawhich led to the Applicants’ flight to the
USA, their unsuccessful claimsin the USA, and their travel to Canada. It then examined the

Principal Applicant’s credibility.

[10] ThePrincipal Applicant testified that when he made his asylum claim in the USA his
American lawyer presented it on the basis of persecution for his membership in the Democratic
Party, agroup opposed to the government of Albania. The RPD asked what documents he had
submitted to prove his membership in the Democratic Party, and the Applicant produced a
membership booklet which wasissued to himin 1992. The RPD found that the booklet wasin mint

condition with no signs of wear and without any indication of donations to the Democratic Party.

[11] The RPD found that the booklet was fraudulent and had been created solely to establish his
membership in the Democratic Party at the RPD hearing. It said the Principal Applicant had taken
an oath to tell the truth in both the RPD hearing and his asylum hearing in the USA. A finding that
the booklet was fraudulent impugned the Principal Applicant’s credibility. The RPD found the
Principal Applicant not credible because he had not provided any documents to show what his
asylum claimin the USA was based on, or why it was rgjected. The RPD concluded that the
Principal Applicant had not been truthful before the Immigration Judge in the USA because the
documents he had submitted to prove his claim in the USA were fraudulent. The RPD reasoned that
if the Principal Applicant had been truthful before the Immigration Judge in the USA, hewould
have been able to document his claim there. The RPD also found that the Principal Applicant was

not a member of the Democratic Party.

[12] To support the Principal Applicant’s story about the blood feud, the Applicants submitted an

article (at page 466 CTR), dated 24 March 2004 and printed from the website of the Koha Joné, a
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daily newspaper published in Albania. This article said that Gjelosh killed Dervishi in arestaurant in
1999 and escaped the murder scene in an Audi motor car. The Koha Joné Article also said that
Gjelosh had been found guilty and sentenced to 25 yearsimprisonment in absentia. In hisPIF
narrative, the Principal Applicant wrote that Gjelosh had been captured by the policein Albaniaand
was currently serving time for murder. When the RPD asked him to explain thisinconsistency at the

hearing, the Applicant confirmed that hisunclewasin jalil.

[13] TheRPD said that the KohaJoné Article and the Principal Applicant’s oral testimony could
not both be true. In post-hearing submissions, the Applicants pointed out that the sequence of events
shown by the Court Document demonstrated that the Principal Applicant’s testimony and the Koha
Joné Article could both be true. What the Principal Applicant was referring to in his testimony was

Gjelosh' sthird conviction, for which he was currently serving time.

[14] The RPD found that the Koha Joné Article would not have said that Gjel osh had escaped in
an Audi if he had smply left the prison when he was released. It also expected the Principal
Applicant to know about the events surrounding Gjelosh’ s trial. Although the Principal Applicant
said that newspapers can write what they want, the RPD took the position that the Koha Joné Article
was the Principal Applicant’s document. The RPD questioned why he would have provided this
articleif it was not factual, and concluded that both the Principal Applicant’s oral testimony and the

Koha Joné Article were false. On that basis, it made a negative credibility finding.

[15] The RPD aso found that no blood feud had been declared between the Applicants family
and the Dervishi family. The Principal Applicant testified that the Dervishi family told his
neighbours the feud was on and the neighbours then told his family. He said this was how he found

out about the feud. The RPD, however, found that this was not anormal way of declaring a blood
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feud. It also did not accept histestimony that village elders sent by hisfamily to the Dervishi family
to attempt reconciliation had returned and told them that afeud was on. The RPD reasoned that, if a
blood feud had been actually declared, the Principa Applicant would have been ableto
spontaneoudly indicate how he knew about the declaration; since he could not, this established that

no blood feud had ever been declared.

[16] TheRPD aso drew anegative inference as to the Principal Applicant’s credibility from
inconsi stencies in the evidence about when his family went into self-confinement. He testified at the
hearing that his family’ s self-confinement began when Gjel osh was arrested. When in self-
confinement, the men in the family who were more than fifteen years old either did not leave their
homes or went into exile to avoid being killed. The Principal Applicant also testified that his family
went into self-confinement when they received a message which informed them they werein a
blood feud. The RPD found that the written evidence showed the family went into self-confinement
when they found out Gjelosh had murdered Dervish, which was when he was arrested. Since the
Principal Applicant could not recall when the family went into self-confinement, the RPD drew a

negative inference asto his credibility.

[17] TheRPD said that it had considered the Court Document the A pplicants submitted after the
hearing. Although this document established that a blood feud existed, the Principal Applicant had

not established that it involved him.

[18] TheRPD aso reected aletter the Applicants submitted from the House of Justice and
National Reconciliation Ingtitute in Albania (Reconciliation Letter). The Reconciliation Letter said
that the Dervishi family accused the Applicants family of Dervishi’s murder and that the

Applicants' family had left Albania because their lives were in danger. The RPD regjected this
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document because it relied on information from the two familiesinvolved, and so was not
independent. The RPD found that there were numerous reasons why one family would say there
was a blood feud even when one does not exist and the Principal Applicant had shown he was
prepared to mislead the RPD to gain refugee status. On this basis, the RPD gave the Reconciliation

Letter insufficient weight to offset its credibility concerns.

[19] Inan attestation, the Chairman of the Applicants Bardhg Village said that Dervishi was
murdered in 1999 and Nilo was wounded. The RPD said that this |etter was not consistent with the

factsand that it did not offset other credibility concerns.

Conclusion

[20] The RPD found that the Principal Applicant was not a credible witness and had not
established a serious possibility of persecution or risk of harm in Albania. The RPD therefore

rejected the Applicants clamsfor protection.

| SSUES

[21] TheApplicantsraisethe following issuesin this proceeding:
a Whether the RPD’s credibility finding was reasonable;

b. Whether the RPD erred by excluding evidence from its consideration.

STANDARD OF REVIEW

[22] The Supreme Court of Canadain Dunsmuir v New Brunswick, 2008 SCC 9, held that a

standard of review analysis need not be conducted in every instance. Instead, where the standard of
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review applicable to a particular question before the court is well-settled by past jurisprudence, the
reviewing court may adopt that standard of review. Only where this search proves fruitless must the
reviewing court undertake a consideration of the four factors comprising the standard of review

anayss.

[23] In Aguebor v Canada (Minister of Employment and Immigration), [1993] FCINo
732 (FCA) (QL) the Federa Court of Appeal held at paragraph 4 that the standard of review
on acredibility finding is reasonableness. Further, in EImi v Canada (Minister of Citizenship
and Immigration), 2008 FC 773, at paragraph 21, Justice Max Teitelbaum held that findings
of credibility are central to the RPD’ sfinding of fact and are therefore to be evaluated on a
standard of review of reasonableness. Findly, in Wu v Canada (Minister of Citizenship and
Immigration) 2009 FC 929, Justice Michagl Kelen held at paragraph 17 that the standard of
review on acredibility determination is reasonableness. The standard of review applicable to

thefirst issuein this case is reasonabl eness.

[24] The Applicants frame the RPD’ s rejection of some of their evidence as a breach of
procedural fairness. A failure to consider arguments or evidence raised can be a breach of
procedural fairness. See Baker v Canada (Minister of Citizenship and Immigration), [1999]
2 SCR 817 (QL) at paragraph 22. However, in substance the Applicants challenge the
RPD’s conclusion that the evidence was not reliable. The RPD’ s conclusion the evidence is
not reliable is reviewed on the reasonableness standard. See Ogbebor v Canada (Minister of
Citizenship and Immigration) 2011 FC 1331 at paragraph 15 and Wal cott v Canada
(Minister of Citizenship and Immigration) 2010 FC 505 at paragraph 18. The standard of

review on the second issue is reasonabl eness.
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[25] When reviewing adecision on the standard of reasonableness, the analysis will be
concerned with “the existence of justification, transparency and intelligibility within the decision-
making process [and also with] whether the decision falls within arange of possible, acceptable
outcomes which are defensible in respect of the facts and law.” See Dunsmuir, above, at paragraph
47, and Canada (Minister of Citizenship and Immigration) v Khosa, 2009 SCC 12 at paragraph 59.

Put another way, the Court should intervene only if the Decision was unreasonable in the sense that

it falls outside the “range of possible, acceptable outcomes which are defensible in respect of the

factsand law.”

STATUTORY PROVISIONS

[26]
Convention refugee

96. A Convention refugeeisa
person who, by reason of a
well-founded fear of
persecution for reasons of race,
religion, nationality,
membership in a particular
socia group or political
opinion,

(a) is outside each of their
countries of nationality and is
unable or, by reason of that
fear, unwilling to avail
themself of the protection of
each of those countries; or

[..]

Person in Need of Protection

The following provisions of the Act are applicable in this case:

Définition de « réfugié »

96. A qualité de réfugié au
sens de la Convention — le
réfugié — la personne qui,
craignant avec raison d’ étre
persécutée du fait de sarace,
desareligion, de sa
nationalité, de son
appartenance a un groupe
socia ou de ses opinions
politiques :

a) soit se trouve hors de tout
pays dont elle ala nationalité
et ne peut ou, du fait de cette
crainte, ne veut se réclamer de
la protection de chacun de ces

pays;
[..]

Per sonne a protéger



97. (1) A person in need of
protection isapersonin
Canada whose removal to their
country or countries of
nationality or, if they do not
have a country of nationality,
their country of former
habitual residence, would
subject them personally

(a) to adanger, believed on
substantial grounds to exist, of
torture within the meaning of
Article 1 of the Convention
Against Torture; or

(b) to arisk to their lifeor toa
risk of cruel and unusual
treatment or punishment if

(i) the person is unable or,
because of that risk, unwilling
to avail themself of the
protection of that country,

(i) the risk would be faced by
the person in every part of that
country and is not faced
generally by other individuals
in or from that country,

(iii) the risk is not inherent or
incidental to lawful sanctions,
unless imposed in disregard of
accepted international
standards, and

(iv) therisk is not caused by
the inability of that country to
provide adequate health or
medical care

97. (1) A qualité de personne a
protéger la personne qui se
trouve au Canada et serait
personnellement, par son
renvoi vers tout pays dont elle
alanationaitéou, s ellen’a
pas de nationalité, dans lequel
elle avait sarésidence
habituelle, exposée :

a) soit au risque, S'il y ades
motifs sérieux de le croire,

d’ étre soumise alatorture au
sensdel’article premier dela
Convention contre la torture;

b) soit aune menace asavie
Ou au risque de traitements ou
peines cruels et inusités dans le
cas suivant :

(i) elle ne peut ou, de cefait,
ne veut se réclamer dela
protection de ce pays,

(i) elley est exposée en tout
lieu de ce pays alors que

d’ autres personnes originaires
de ce pays ou qui S'y trouvent
ne le sont généralement pas,

(iii) lamenace ou le risque ne
résulte pas de sanctions
|égitimes — sauf celles
infligées au mépris des normes
internationales — et inhérents
acelles-ci ou occasionnés par
elles,

(iv) lamenace ou le risque ne
résulte pas de I’ incapacité du
pays de fournir des soins
médicaux ou de santé
adéquats.

Page: 10
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[...] [..]
ARGUMENTS

The Applicants

[27] The Applicants argue that the RPD’ s credibility finding was unreasonable because: it did not
appropriately assess the evidence; made findings which are not supported by the evidence;

misinterpreted the evidence before it; and excluded relevant evidence from its consideration.

KohaJonéArticle

[28] The Applicants say that the RPD unreasonably assessed the Koha Joné Article. The RPD
misinterpreted this article and managed to confuse the Principal Applicant into rgecting hisown

evidence which cast doubt on the Principal Applicant’s credibility.

[29] TheRPD found that the Koha Joné Article' s account that Gjelosh escaped in an Audi and
was currently wanted by the authorities contradicted the Principal Applicant’stestimony that
Gjelosh had been tried and convicted, and serving ajail sentence. The Applicants say their post-
hearing submissions establish that Gjelosh was not in jail on 24 March 2004 —when the Koha Joné
Article was written — because he was acquitted after his second trial on 25 May 2001. Subsequently,
when the Fier Judicial District Court convicted and sentenced him athird time on 23 March 2004 he
became a wanted man, which is what the Koha Joné Article says. In the seven years between the
RPD hearing and when the Koha Joné Article was written, it is entirely possible that Gjelosh was

arrested and jailed, which is consistent with the Principal Applicant’ stestimony. The RPD’s
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negative credibility inference was based on a misapprehension of the facts, so it was unreasonable

for it to conclude that the Principal Applicant was not credible on this basis.

[30] The RPD’smisunderstanding of the factsis aso shown by itsfinding that “if [Gjelosh] had
left, after being released [ ...] then the news report would not have read that [he] escaped.” The
Koha Joné Article says no such thing; al it saysisthat Gjelosh left the scene of Dervishi’s murder
inan Audi. It does not say that he escaped from custody. Rather than appropriately analysing the

Koha Joné Article, the RPD mided the Applicant by convincing him that it contradicted his story.

[31] Theinformation before the RPD was sufficient to reconcile all the evidence which was
beforeit, but it closed its mind to this possibility. Even if the Applicants had not submitted evidence
which established the sequence of Gjelosh's criminal proceedings, the RPD should have applied
common sense to understand that the factsin 2004 as reported by the Koha Joné Article could easily

have changed by the time of the hearing in 2011.

[32] TheApplicantsalso say that the RPD tainted the Principal Applicant’s oral testimony and
this affected its analysis of the documentary evidence, including the Reconciliation Letter. The RPD
rejected that letter because the Applicant “has aready shown heis prepared to attempt to mislead

the Board to obtain refugee status.”

The Chairman’s L etter

[33] TheRPD aso disregarded evidenceinits analysis of the Chairman’sletter when it said that

The chairman of the village, item three [page 462 CTR]
indicates/states that not only was S. Dervishi murdered but also the
brother of the original n was wounded. Since this|etter is not
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consistent with the facts before me, | give it insufficient weight to
offset the credibility concerns.

[34] The Applicants note that other evidence they submitted shows that the Chairman’s Letter is
consistent with the facts of their case. The Koha Joné Article saysthat Nilo wasinjured when
Gjelosh killed Dervishi and that Nilo is abrother to the man who killed Gjelosh’ s son. The
Chairman’s | etter independently corroborated the existence of the blood feud between the
Applicants and Dervishi’ s families. The RPD unreasonably dismissed the Chairman’s L etter

without regard to the evidence before it.

Misinterpretation and Credibility

[35] The Applicantsfurther say that the RPD’s misinterpretation of the evidence resulted in
prejudice against the Principal Applicant and this affected its credibility finding. They note that the
RPD found the Principal Applicant was not credible partly because he was not able to
spontaneoudy indicate how he knew about the blood feud. The Principal Applicant said in oral
testimony that his family feared a blood feud as soon as they heard Gjel osh had been arrested; their
suspicions were confirmed when the mediators they sent to reconcile with Dervishi’s family

returned with news that afeud was on.

[36] Although the RPD found that the way they found out about the feud was not the normal way
ablood feud is declared, Kanun laws — the rules which govern blood feudsin Albania—are
evolving, which is established by evidence before the RPD. While aformal declaration was once
necessary to begin ablood feud, such declarations are used |ess often now because they show

respect for an adversary. It was unreasonable for the RPD to hold that formal declarations are made
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in al modern blood feuds. When it analysed the Principa Applicant’stestimony about how he
found out about the feud, the RPD had already made up its mind not to believe him. The RPD’s
approach is contrary to this Court’ s jurisprudence which holds that plausibility findings must only
be made in the clearest of cases (see Valtchev v Canada (Minister of Citizenship and Immigration),

[2001] FCJNo 1131).

Asylum Claim in the USA

[37] TheRPD’streatment of the evidence surrounding the Principal Applicant’s claim for
asylum in the USA was unreasonable. The statement that “if the claimant was truthful before the US
judge he would have been able to document his US claim” shows that the RPD unreasonably
believed that claims are always fa se unless they are corroborated by evidence. The Applicants refer
to Pinedo v Canada (Minister of Citizenship and Immigration) 2009 FC 1118, where Justice Michel
Beaudry held at paragraph 13 that

A panel cannot draw a negative inference from the mere fact that a

party failed to produce any extrinsic documents corroborating his or
her allegations, except when the applicant’ s credibility isat issue....

[38] ThePrincipal Applicant’s credibility with respect to any persecution he suffered in Albania
based on his political beliefs was not in issue before the RPD, so it was an error to draw a negative
inference from the lack of evidence about his claim in the USA. Further, the Principal Applicant’s
asylum claimin the USA has no bearing on the basis for his claim in Canada: the risk he faced from
the blood feud. Even so, the RPD drew three negative inferences from his claim for asylum in the
USA:

a His membership booklet was fraudulent because it was in mint condition;

b. He did not produce documents corroborating his claimin the USA;
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C. His claim for asylum in the USA was based only on political persecution and not on

the blood feud.

[39] TheApplicants point to Vijayasingham v Canada (Minister of Public Safety and Emergency
Preparedness) 2010 FC 395, and say that a perfunctory consideration of irrelevant factors requires

this Court’ sintervention.

Reconciliation L etter

[40] TheRPD breached the Applicants' right to procedural fairness when it excluded the
Reconciliation Letter from its consideration. The RPD unreasonably rejected this document because
it was not independent because it relied upon information from the two families. The RPD aso
found that the Principal Applicant was prepared to mislead it, and there were many reasonswhy a

family would say a blood feud existed when it did not.

[41] TheRPD did not refer to any evidence which showed why the Reconciliation Letter was
false and did not refer to any evidence which showed the Applicants’ family would concoct ablood
feud or that they tricked the Reconciliation Ingtitute. Thus the RPD made a general statement
without any connection to the facts of the Applicants' claim. The RPD made asimilar error in
Serrav Canada (Minister of Citizenship and Immigration) 2009 FC 1048, which prompted the
Court to grant judicial review. Further, it was not enough for the RPD to dismiss the Reconciliation
Letter solely becauseit relied on information from the familiesinvolved in the feud. Although the
RPD said that a police report would be independent, the Applicants point out that a police report
would aso rely heavily on evidence from the families involved. There was no rational basisfor the

RPD to reject this evidence.
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The Respondent

[42] The Respondent arguesthat the RPD’ sfinding that the Principal Applicant was not credible
was reasonable. This finding was based on inconsistencies between his oral evidence, hisPIF, and a

reasonabl e conclusion that he had submitted a fraudulent document.

Inconsistenciesin the Principal Applicant’s Evidence

[43] InSdlanv Canada (Minister of Citizenship and Immigration) 2008 FCA 381, the Federal
Court of Apped held at paragraph 3 that a genera finding that a claimant lacks credibility is enough
for the RPD to rgect aclam where there is no credible independent evidence to support a positive
determination. In this case, the Principa Applicant’s evidence about the blood feud was
incongsistent, so it was reasonable for the RPD to find he was not credible. There was no credible
documentary evidence that could have led the RPD to find the Applicants are Convention refugees

or personsin need of protection.

Notification of the Blood Feud

[44] TheRPD reasonably concluded that the Principal Applicant’sinability to clearly and
spontaneously say when he was notified of the blood feud demonstrated that no blood feud was ever
declared againgt his family. The Principal Applicant’stestimony on this point was inconsistent. At
varioustimesin ora testimony he said that he was notified of the feud before Gjelosh’ s arrest, when
Gjelosh was arrested, after Gjelosh' s arrest, and by peace missionaries. The Principal Applicant’s
oral testimony was also inconsistent with his PIF in which he said that he received two notifications

of the blood feud, one from his neighbours and one from an officia envoy.
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[45] TheRPD noted at one point in the hearing that “Up until now | believe that he is saying that
[the blood feud notification was| somehow delivered by the peace missionaries.” Applicants
counsal concurred with this statement, and the Principal Applicant later testified the peace
missionaries were the only way the blood feud was confirmed. In the next exchange, the RPD asked
the Principa Applicant if the Dervishi family sent an official envoy to confirm the blood feud, and
he said he believed they had. Although the Applicants have said that the Principal Applicant’s
testimony was unequivocal about how he learned of the blood feud, the inconsistenciesin his

testimony show that this was not the case.

Family's Salf Confinement

[46] The RPD reasonably drew a negative inference from the Principa Applicant’sinability to
recall when his family went into self-confinement. He testified at the hearing and in his PIF that the
family went into self-confinement after Gjelosh was arrested and then received a message
confirming the blood feud. He later testified that they went into self-confinement after they received
amessage confirming the blood feud. Although the RPD attempted to clarify the situation, the
Principal Applicant could not give aclear account of this event, which was materia to the

Applicants claimsfor protection.

Member ship Booklet

[47] TheRPD aso reasonably concluded that the Principal Applicant’s membership book from
the Democratic Party was fraudulent. It was a so reasonable for the RPD to draw a negative
inference as to his credibility from this finding. The Principa Applicant tetified that he had carried

the book in his pocket from 1992 to 1996, but the RPD noted that the book showed no signs of
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wear. He had also testified that he made donations to the Democratic Party, but those donations
were not recorded in the membership book he submitted. The Respondent points out that the
Principal Applicant did not introduce any evidence to corroborate the authenticity of the

membership book, even though the RPD put its concerns on this point to him at the hearing.

[48] TheRPD properly considered the evidence relating to the Applicants’ asylum clamsin the
USA. The Principal Applicant said at the hearing that his claim was based on his Democratic Party
membership. The RPD reasonably concluded that a finding that the membership book is fraudulent

undermined the Principal Applicant’s credibility.

Documentary Evidence

[49] TheRPD’streatment of the other documentary evidence submitted by the Applicants was

reasonable.

Court Document

[50] The RPD reasonably found that the document from the Fier Judicial District Court does not

show that the Principal Applicant was involved in ablood feud, even though the document

established a blood feud had been started.

[51] The Respondent agrees with the Applicants that this document shows the Koha Joné Article
and the Principal Applicant’stestimony could both be true. However, this does not show that the
RPD’s conclusion was unreasonable. The Applicant submitted documentary evidence which
indicated that Gjelosh was still at large, so it was open to the RPD to conclude that his testimony

was inconsistent with the Koha Joné Article.
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[52] TheRPD was not required to speculate as to what events might have occurred that could
make the Principal Applicant’s testimony consistent. The Applicants have argued that the RPD
should have applied common sense to find that the facts of the case could have changed between
2004 and 2011, but the onus was on them to establish the materia aspects of their clams. The
Applicants were able to produce the document from the Fier Judicial District Court, so it was

reasonable for the RPD to expect them to provide documentary evidence that Gjelosh wasin jail.

Reconciliation Letter

[53] InGrozdev v Canada (Minister of Citizenship and Immigration), [1996] FCJNo 983,
Justice John Richard held that the RPD is entitled to asses whether documents are trustworthy and
probative. Based on independent sources, the RPD found that the Reconciliation Letter was not
trustworthy and reasonably assigned it little weight. Further, Justice Paul Crampton recently held
that |etters such as the one the Applicants submitted are not conclusive proof of blood feuds (see
Trako v Canada (Minister of Citizenship and Immigration) 2011 FC 1063 at paragraph 19). The
RPD may also reject corroborating documents where the preponderance of the evidence before it
does not support aclaimant’s credibility (Trako at paragraph 30). In the instant case, the RPD’s
other credibility concerns were more than sufficient to cast doubt on the Applicants claims. The

Applicants did not meet the onus on them to establish their claim.

Chairman’ s Letter

[54] The Chairman’'s Letter does not prove that the Applicants were targets of a blood feud.
Although this|etter is consistent with the Koha Joné article, Justice Russel Zinn held in Ferguson v

Canada (Minister of Citizenship and Immigration) 2008 FC 1067, at paragraph 26, that
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If the trier of fact finds that the evidenceis credible, then an
assessment must be made asto the weight that isto be giventoit. It
isnot only evidence that has passed the test of reliability that may be
assessed for weight. It is open to the trier of fact, in considering the
evidence, to move immediately to an assessment of weight or
probative value without considering whether it is credible. Invariably
this occurs when the trier of fact is of the view that the answer to the
first question isirrelevant because the evidenceisto be given little or
no weight, even if it isfound to be reliable evidence. For example,
evidence of third parties who have no means of independently
verifying the facts to which they testify islikely to be ascribed little
weight, whether it is credible or not.

[55] Therewas no way for the Chairman to independently verify the allegations he attested to in
the letter, and he did not specifically indicate that the A pplicants were targeted. It was reasonable

for the RPD to put little weight on this document.

ANALYSIS

[56] Itiswell established in this Court that credibility findings are within the heartland of the
discretion of triers of fact and that it is not the job of the Court to substitute its opinion for that of the
RPD. See, for example, Li v Canada (Minister of Citizenship and Immigration) 2011 FC 941,

paragraph 33. Consequently, substantial deferenceis owed to the RPD’ s Decision in this case.

[57] TheRPD had reason to be suspicious of the Principal Applicant’s narrative. He seemed
confused and inconsi stent as to how he was notified of the blood feud. The same problem occurred
when he was asked when his family went into self-confinement. However, | think the
inconsistencies over notification and self-confinement, and the RPD’ s growing suspicions about the
Principal Applicant’s credibility, led to aless objective assessment when it came to other areas of

evidence.
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[58] The RPD wasobvioudy concerned that the Principal Applicant had made an asylum claim
in the USA based upon political opinion, while his claim in Canada was based upon blood feud. The
RPD finds that the Applicants were not truthful with the USA authorities and this causesthe RPD to
conclude that the Principal Applicant could not be believed in Canada. The reasoning appearsto be
that the Principal Applicant swore in the USA his asylum claim there was true and this oath

included his assertion in the USA he was a member of the Democratic Party. To support this
assertion, he produced his membership booklet to the American authorities. The membership
booklet was fraudulent, so the Principal Applicant tendered fal se evidence to the American
authorities. He therefore broke his oath to tell the truth by tendering false documents. This shows he

isaliar, so the RPD did not believe him.

[59] Thereisevidencethat the Principa Applicant did not raise the blood feud in the USA
because the USA does not recognize this ground as a basis for an asylum claim. This does not mean
that the Principal Applicant fabricated aclaim in the USA based upon political opinion. It just
means he had reason not to use the blood feud ground in that country. And the fact that he did not
use political opinion asaground for his claim in Canada is consistent with a change of conditionsin

hislife.

[60] TheRPD purportsto examine the genuineness of the Principal Applicant’sclaiminthe
USA on the basis of the Democratic Party booklet that he produced for examination in Canada. The
RPD found that this booklet had been “ created to be provided at the hearing to establish the
claimant’s membership in the Democratic Party.” The RPD concludes that the booklet is fraudulent,

and then concludes, on this basis, that his claim in the USA was not genuine and that this

undermined his credibility in Canada.
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[61] It seemsto me that the problem with this reasoning is that the genuineness of the booklet
cannot be gauged in isolation from the other evidence which the Principal Applicant produced in the
USA to support his claim, which evidence was not before the RPD. The RPD’ s reasoning on this
issueisfound at paragraph 14 of the Decision:

The claimant provided no documents that show the basis of hisUS

claim or the reasonsfor itsrejection. | am satisfied that if the

clamant was truthful before the US Judge he would have been able

to document his US claim including documents he put in evidencein

the US to support his membership in the DP. Since | have found that

the only documents before me on thisissue to be, on a balance of

probabilities, non genuine, and lacking evidence to the contrary, | am

satisfied it is more probable than not the claimant was not a member

of the DP and was not truthful in his evidence before the US

Immigration Judge.
[62] ThePrincipa Applicant’sclaim in Canadawas based upon blood feud. Even if his political
claim in the USA had been fraudulent, this does not mean that his claim in Canadais fraudulent.
Nowhere in his submissionsto the RPD did the Principal Applicant say he was at risk because of his
membership in the Democratic Party. The Principal Applicant was unable to claim asylum in the
USA on the basis of blood feud. If the Principal Applicant genuinely fearsfor hislife because of a
blood feud and is unable to claim asylum in USA on that basis, it seems entirely reasonable to me
that he would seek some other basis for an asylum claim in that country. This does not show him to
be an invariably dishonest person. Such behaviour is equally consistent with a genuine fear of
returning to Albania. It is not insignificant that his wife included blood feud in her claimin the
USA. It does not follow that the Principal Applicant is not truthful because he does not place before
the RPD documents to authenticate hiswife’'s USA claim. The documents related to the USA claim

are ssimply not relevant to aclaim based upon blood feud, and the RPD isin no position to conclude,

based upon its assessment of the Democratic Party booklet, that “it is more probable than not the
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claimant was not amember of the DP, and was not truthful in his evidence before the US

Immigration Judge.”

[63] TheRPD’streatment of the USA claim reveasthat the panel wasless than objective when
it came to assessing some aspects of the Principal Applicant’sclaim. Itismy view that thislack of

objectivity led to reviewable error.

[64] Asthe Applicants point out, the RPD made an unreasonable and reviewable error at thetime
of assessing the Koha Joné Article. Thisarticle was crucia to the Principal Applicant’s claim asit
provided the strongest independent proof at the hearing of the fundamental event that set off the
blood feud: Dervishi’s murder by the Principa Applicant’suncle, Gjelosh. Thisarticle was also

subject of considerable examination.

[65] Asthe Applicants point out, after misreading and misinterpreting the Koha Joné article, the
RPD proceeded to confuse the Principal Applicant into rejecting his own evidence, and managed to
simultaneoudy cast doubt on the credibility of his testimony and on the veracity of the Koha Joné

article.

[66] The RPD madeit clear that, upon reading the Koha Joné Article from March 2004, it
believed “the uncle escaped the scene in an Audi and is still wanted by the authorities.” Thus, the
RPD found that the Principal Applicant’sinsistence that his uncle had been tried and convicted and
was currently serving timein jail was contradictory and concluded its analysis of the evidence by
stating that “on a balance of probabilities, [| am] satisfied both are false and hence, make a negative

credibility finding.”
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[67] However, asshown by the Fier Judicia District Court decision and counsal’ s submissionsto
the RPD on 30 April 2011 — both of which were submitted into evidence at the RPD’ s request — the
Principal Applicant’s unclewasnot in jail on 24 March 2011. After histhird tria, the Fier Judicial
District Court convicted Gjelosh in absentia on 23 March 2011 and sentenced him. The Koha Joné
Article in question was written the day after this decision and, as Gjelosh had been previoudy

released following his acquittal, he was a*“wanted” man again.

[68] TheRPD knew these facts through counsel’ s submissions and the accompanying Fier
Judicial District Court decision. The RPD acknowledged this information, but remained adamant
and saysthat “[i]f the uncle had |eft, after being released, asindicated in counsal’ s sequence of
events, then the news report would not have read the uncle escaped.” In fact, the Koha Joné Article
never mentions anywhere that Gjelosh had “escaped.” It only states that “[h]e then | eft the scene [of

the crime] in vehicle type Audi bearing foreign license plates.”

[69] AstheApplicants point out, even if the RPD had never received notice of thisjudicid
process, and even if areasonable person could believe that Gjel osh had been afugitive since the
murder, the RPD should have redized that the March 2004 article could not tell the complete story
up to the date of the hearing. In those seven years, the Principal Applicant’s uncle could have easily
been caught or turned himself in (as did in fact occur), thus making the Principal Applicant’s

testimony about his current incarceration entirely accurate.

[70] Instead, the RPD badgered the Principal Applicant and convinced him that the Koha Joné
Article completely contradicted his oral testimony to the point. The Principa Applicant was forced
to say that he did not write the newspaper article and that “[t]he newspapers could write anything

but the fact isall the evidence isthat my uncleisinjail and charged with 25 years.” The RPD
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continued to pressthe Principal Applicant on the issue and he had to reiterate that all he knew was

that his uncle was currently injail.

[71] It dso seemsto methe RPD made other mistakes when it reasoned as follows:

The claimant’ s only explanation asto why in his ord evidence heis
sure his family went into self-confinement when the message was
sent that they were in a blood feud, but the written evidence was
when the family discovered what the uncle had donei.e. when the
uncle was arrested. The claimant ssimply restated his answer when he
received the message of the blood feud. | am satisfied the claimant
would recall, consistently, when the family went into self-
confinement. Again, | make a negative credibility inference.

| considered if the existence of the court document disclosed, post-
hearing, was sufficient to establish the claimant’ s risk of harm upon
returning to Albania. While the document may establish the
existence of some blood feud, however, since the claimant’s
knowledge of hisblood feud is so problematic, | am satisfied the
claimant has not established there isablood feud that involves him.

In Exhibit C-4, counsdl’ s disclosure, at item 2, is aletter from the

Reconciliation Ingtitute. This|etter relies on information provided by

the two families. As such, it is not independent as would be a police

report. Asthe claimant has aready shown heis prepared to attempt

to midead the Board to obtain refugee status and as | have, often

stated, [sic] there are numerous reasons the other family would

support there is ablood feud when one does not exist. | gavethis

letter insufficient weight to offset my credibility concerns.
[72] Therewas no evidence to suggest the Reconciliation Letter was inauthentic, or that the
Reconciliation Ingtitute had not independently examined the situation or had been duped by either
of the families. The RPD is using bare speculation to discredit and reject the Reconciliation Letter.
This speculation is underscored by the RPD’ s general low opinion of the Principal Applicant’s
credibility, which general low opinion rests at least in part upon mistakes made by the RPD about

the evidence before it.
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[73] Thisisadifficult Decision to review because it seemsto me that the RPD had reason to
doubt and question the Principal Applicant’s credibility. However, instead of assessing and
weighing al of the evidence objectively, it overlooked or regjected some evidence that supported the
Principal Applicant’s case on the basis of its general suspicions. All indl, | think this rendersthe
Decision unsafe and unreasonable. | am not saying that the Principal Applicant isareliable witness.

However, asit stands, | do not think that his claim has yet been reasonably assessed.

[74] Counseal agreethereisno question for certification and the Court concurs.



JUDGMENT

THISCOURT'SJUDGMENT isthat

1 The application isalowed. The Decision is quashed and the matter is

returned for reconsideration by adifferently constituted RPD.

2. Thereisno question for certification.

“James Russdll”
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Judge
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