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LAYDEN-STEVENSON J.A.

[1] This is an appeal of the decision of Justice Little of the Tax Court of Canada (the
judge). The only issue is whether the judge erred in concluding that the appellant, Aniger
Consulting Inc. (Aniger) is a “personal services business” within the meaning of subsection 125(7)

of the Income Tax Act, R.S.C. 1985 (5th) Supp), as amended (the Act).
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[2] The factual context is provided at paragraphs 1 through 30 of the judge’s reasons,

which are reported as 2010 TCC 637, and need not repeated here.

[3] We are of the view that the appeal must be allowed on the basis that the judge failed
to appreciate or apply the legal test contained in this Court’s decision in Dynamic Industries Inc. v.
Canada, 2005 FCA 211. Counsel for the respondent acknowledges that nearly all of the factors
relied upon by the judge to support his decision relate to the issue of the reasonableness of the fees
charged by Aniger rather than to the factors associated with the test to determine whether the legal

relationship is that of employee or independent contractor.

[4] We are satisfied that, had the judge applied and analysed the appropriate factors, he

would have been bound to conclude that the appellant is not a “personal services business”.

[5] The appeal will be allowed and the matter will be remitted to the Minister for
reassessment in accordance with these reasons. The appellant will have its costs on appeal and in the

court below.

"Carolyn Layden-Stevenson"
JA.
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