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[1] The appellants appeal from the judgment of the Federal Court in Wang and Yan v. The
Queen et al, 2016 FC 1052 (per Barnes, J.) in which the Federal Court struck the appellants’
Statement of Claim, with leave to amend it in part. We see no basis for interfering with the
Federal Court’s judgment as the Federal Court correctly set out the law applicable on a motion to
strike and made no palpable and overriding error in applying that law to the appellants’

Statement of Claim.

[2] More specifically, it was open to the Federal Court to conclude that the claims against the
individual members of the Immigration Division of the Immigration and Refugee Board (the ID)
should be struck in the absence of any material facts that could conceivably ever support a claim
against them. Likewise, it was open to the Federal Court to dismiss as abusive those portions of
the claim that sought to re-litigate issues that had previously been finally decided by the Ontario
Superior Court of Justice and to conclude that what remained of the pleading was so devoid of
material fact that it ought to be struck, with leave to amend. Although the Federal Court did not
deal with the appellants’ claim for habeus corpus, the appellants have been released from
custody and the circumstances have therefore changed from those that existed at the time of the
pleading. It is unnecessary for us to address in this appeal the extent, if any, of the Federal
Court’s jurisdiction to hear a new application for habeas corpus based on these changed facts,

which application has not yet been made.

[3] We would accordingly dismiss this appeal with costs, fixed in the all-inclusive amount of

$2000.00, payable to the respondent members of the ID and in the all-inclusive amount of
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$2000.00, payable to the remaining respondents. We would grant the appellants the requested 60

days within which to amend their Statement of Claim, if they wish.

“Mary J.L. Gleason”

JA.
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