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[1] Inthefall of 1992, the appellant, Dr. Shiv Chopra, filed acomplaint with the Canadian
Human Rights Commission (the Commission), aleging that his employer, the Department of
National Health and Welfare (the Employer), had discriminated against him in the staffing of a
management position. A tribunal appointed under the Canadian Human Rights Act, R.S.C. 1985,

c. H-5 (the Act) eventually agreed with him and awarded him compensation for his resulting losses.

Dr. Choprasought judicia review of that decision, claiming that the Tribunal did not apply the
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correct lega principlesin determining the compensation to which he was entitled. Phelan J.

dismissed his application for judicia review, thus giving rise to this appeal.

The Facts

[2] Inthefall of 1990, the position of Director of Bureau of Human Prescription Drugs,
Department of National Health and Welfare, became vacant. Dr. Chopra, along term employee,
was interested in applying for the position and suggested to the Employer that he be appointed to the
position on an acting basis (the Acting position). Since two other candidates were also interested in
the position, Dr. Chopra suggested that they al be rotated through the position. This suggestion was
rejected and management's preferred candidate was appointed to the position on an acting basis.
When it came timeto fill the position on afull-time permanent basis (the Indeterminate position),
Dr. Chopraapplied but was screened out by the selection committee because he lacked recent
management experience. The incumbent in the Acting position was successful in the competition

for the Indeterminate position.

[3] Dr. Chopra complained to the Commission, which sent the matter to the Human Rights
Tribunal for adjudication. In afirst decision, the Tribuna dismissed Dr. Chopras complaint: see
Chopra v. Canada (Department of National Health and Welfare), [1996] C.H.R.D. No. 3. This
decision was overturned by the Federal Court on the basis that the Tribunal ought to have
considered certain statistical evidence which it had excluded. The matter was referred to the
Tribunal for anew hearing: see Canada (Canadian Human Rights Commission) v. Canada

(Department of National Health and Welfare) (re Chopra), [1998] F.C.J. No. 432, affirmed [1999]
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F.C.J. No. 40. The matter was heard before a differently congtituted Tribunal. The new Tribuna
split the hearing into aliability and aremedy phase. After an exhaustive review of the evidence,
including the statistical evidence, the Tribunal concluded that Dr. Chopra was denied the
opportunity to servein the Acting position as aresult of discrimination on the basis of his national
or ethnic origin. No application for judicial review was taken from that decision. In the remedy
phase, the Tribunal awarded Dr. Chopra certain compensation but limited that compensation on
various grounds. That decision, the Remedy decision, reported at [2004] C.H.R.D. No. 23 (Chopra
v. Health Canada), was the subject of an application for judicia review. The application judge
dismissed Dr. Chopra's application, for reasons to which we shall return, in a decision reported as

Choprav. Canada (Attorney General), 2006 FC 9, [2006] F.C.J. No. 33.

The Remedy Decision

[4] The substrate for this appeal isthe Remedy decision. Init, the Tribuna began by setting out
the legal principles which it would apply in considering the question of remedies. Relying on
jurisprudence from this Court, in particular the reasons of Marceau J.A. in Canada (Attorney
General) v. Morgan (C.A)), [1992] 2 F.C. 401 (Morgan), the Tribunal held that "a complainant
seeking aremedy with respect to adiscriminatory denia of a higher employment position need only
present evidence of a serious possibility of success.": (see Remedy decision, at para. 11). On the
other hand, the amount of compensation payableis afunction of the probability of the complainant
being appointed to the position: see Remedy decision, at para. 33. Applying this principle to the
facts beforeit, the Tribunal concluded that there existed a mere but serious possibility that

Dr. Choprawould have been appointed to the Acting position but for the Employer's discrimination.
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Given that Dr. Chopra himself had suggested rotating the three candidates through the position on
an "acting" basis, the Tribuna concluded that sharing the position between the three interested
candidates would have been areasonable aternative. Asaresult, Dr. Chopra's compensation was
set at wages and benefits for one third of the period during which the position wasfilled on an

acting basis, namely 22 weeks.

[5] The Tribuna then considered whether Dr. Choprawas entitled to any compensation with
respect to the Indeterminate position. Inits Liability decision, the Tribuna found that the selection
committee had legitimately screened Dr. Chopra out of the competition for the Indeterminate
position because he lacked one of the necessary qualifications, recent management experience. In
the Remedy decision, the Tribunal noted that even if Dr. Chopra had possessed the necessary recent
management experience, he would not necessarily have been selected for the Indeterminate
position. One of the requirements for appointment to the job was experience as a spokesperson for
Health Canada. It was unclear whether Dr. Chopra had this experience (Remedy decision, para. 26).
Nonetheless, the Tribunal concluded that had Dr. Chopra had the benefit of sixteen weeksin the
Acting Director position, there was a serious possibility that he would have been successful inthe

competition for the Indeterminate position.

[6] Having reached that conclusion, the Tribunal then considered, for the purpose of
determining the quantum of the compensation to which he was entitled, the probability that
Dr. Choprawould have been awarded the Indeterminate position. In addition to the issue of

management experience and the question of acting as a spokesman for the Employer, there was al'so
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uncertainty as to whether he would have passed the second, more rigorous, assessment. For these
reasons, the Tribuna concluded that while there was a serious possibility that Dr. Choprawould

have been appointed to the position, the probability of his appointment was sufficiently low that it
reduced his compensation for wages and benefits by two thirds of the amounts otherwise payable:

see Remedy decision, at para. 36.

[7] The Tribuna then turned its mind to the questions of foreseeability and mitigation. It held
that Dr. Chopra had not taken all reasonable measures to mitigate his damages. For this reason,
compensation was limited to a period of six yearsfollowing April 21, 1992, the date when the

successful candidate was confirmed: see Remedy decision, at para. 39 and 40.

[8] Dr. Chopra claimed that appointment to the Indeterminate position would have alowed him
to progress to other positions at the EX (Executive) level and that the award for lost compensation
should reflect this progression. The Tribunal considered the expert evidence in support of

Dr. Chopra position but concluded that the likelihood of appointment to other EX positions was
simply so remote as to be speculative. Promotions were not automatic and EX positions were non-
generic: see Remedy decision, at para. 46. The Tribunal concluded that there was no serious
possibility of appointment to any other EX-leve position at sometimein Dr. Chopra's career on the

basis of hislimited (imputed) service in the Acting position.

[9] Dr. Chopraaso claimed that he should be immediately appointed to an EX-level position.

The Tribunal reasoned that having awarded Dr. Chopra compensation for the |oss associated with
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the Indeterminate position, he had been awarded full compensation so that appointment to an EX

position was not justified: see Remedy decision, at para. 51.

[10]  With respect to non-pecuniary damages, the Tribunal found that since the acts of
discrimination occurred prior to the 1998 amendments to the Act, when the $5,000 maximum award
for non-pecuniary damages for pain and suffering was increased to $20,000, the $5,000 maximum
applied. The Tribunal relied on Nkwaz v. Canada (Correctional Service), [2001] C.H.R.D. No. 1,
which held that the 1998 amendments did not have a retrospective effect. Since the maximum of

$5,000 was reserved for the most extreme cases, the Tribunal awarded $3,500.

[11] Finaly, with respect to interest on the lost wages, the Tribunal was of the view that, despite
the long delay between complaint and remedy, aresult of the "sinuous course" that Dr. Chopra's
case took, the circumstances did not warrant a departure from the norm. It awarded smple interest
calculated at the rate generally used in tribunal decisions rather than compound interest, such
interest to be calculated from October 1990. With respect to interest for non-pecuniary damages, the
Tribunal held the total could not exceed the $5,000 maximum under the Act asit stood prior to the
1998 amendments. The Tribunal relied on Canada (Attorney General) v. Hebert (1995) CH.R.R.

D/375, in coming to this result.

Dr. Chopra's Application for Judicial Review

[12] Dr. Choprasought judicial review of the Remedy decision. In doing so, he relied upon the

following grounds of review, which he set out in his Notice of Application:
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a) the Tribuna erred in law in itsinterpretation and application of the principles of
reasonable foreseeability and mitigation of damages. In particular, the Tribunal erredin
concluding that these principles would have the effect of reducing the monetary award
flowing from the denial to Dr. Chopra of an appointment to an indeterminate EX-02
position;

b) the Tribunal erred in law in not appointing Dr. Choprato an EX-level position in spite of
the fact that the Tribuna had concluded that, but for the discrimination, Dr. Chopra ought to
have been appointed to the position of Director, The Bureau of Human Prescription Drugs,

¢) the Tribunal erred in law in itsinterpretation of section 53 of the Canadian Human Rights
Act and, in particular, in concluding that the non-pecuniary damages available to Dr. Chopra
were limited to $5, 000;

d) the Tribunal erred in concluding that only simple interest would be payable on the

monies owing.

The Standard of Review

[13] Sincethisisan appeal from the decision of asuperior court sitting in judicial review of an
inferior tribunal, the standard of review istaught at paragraph 43 of the decision of the Supreme
Court of Canadain Dr. Q v. College of Physicians and Surgeons of British Columbia, 2003 SCC 19,
[2003] 1 S.C.R. 226 (Dr. Q):

... Therole of the Court of Appeal wasto determine whether the reviewing judge had chosen
and applied the correct standard of review, and in the event she had not, to assessthe
administrative body's decision in light of the correct standard of review, reasonableness. At
this stagein the analysis, the Court of Apped isdealing with appellate review of a
subordinate court, not judicial review of an administrative decision. The question of the right
standard to select and apply is one of law and, therefore, must be answered correctly by a
reviewing judge...

[14] The application judge dealt with the issue of standard of review asfollows:

[38] Asto the determination of the applicable legd principles, while the Court is sendtiveto
the fact that these principles arise in a human rights context, rather than as a matter of
genera law, the determination is one of law; afunction generdly left to courts. Thisis
particularly the case here, where the determination of the proper lega principles flows from
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the Court of Appeal's decision Morgan, above. Therefore, the appropriate standard of review
on the applicable lega principlesisthat of correctness.

[39] With respect to findings of fact, particularly where the decision-maker must base part of
the conclusions on his or her observations of the witnesses, the Court should accord
considerable deference to the Tribunal member consi stent with the Supreme Court's decision

in Royal Oak Mines Inc. v. Canada (Labour Relations Board), [1996] 1 S.C.R. 369 at 408. It
ismy conclusion that the standard of review should be reasonableness smpliciter.

[40] Asto the standard of review on issues of mixed law and facts, which are essentialy the
conclusionary aspect of the Tribunal's function, section 53(2) and (3) give the Tribunal a
broad discretion. In light of that discretion and the predominantly fact-driven nature of the
remedy phase, the appropriate standard of review is likewise reasonableness simpliciter.

[15] Insummary, the application judge found that the standard of correctness applied to

questions of law while the standard of reasonableness applied to questions of mixed fact and law.

[16] Theapplication judge did not distinguish between questions of genera law which the
Tribunal dealt with in the course of itsinquiry, and questions of law arising from the Tribuna's
interpretation of its home legidation. The Supreme Court has not only drawn that distinction but it
has also distinguished between questions of generd law, on the one hand, and questions of generd
law with respect to which atribunal has devel oped a particular expertise by reason of the inter-
relatedness of those questions with other questions lying at the heart of the tribunal's expertise, on
the other. The Supreme Court has found that deference to tribunal decisionsis appropriate where the
tribunal isinterpreting questions of general law with which it has a particular expertise aswell as
when the tribunal isinterpreting its own statute: see Toronto (City) v. Canadian Union of Pubic

Employees (C.U.P.E.), Local 79, 2003 SCC 63, [2003] 3 S.C.R. 77, at paragraphs 70 to 75.



Page:

[17] Consequently, the application judge's finding that the standard of review for questions of
law was correctness was overly broad. The standard varies with the nature of the legal questionin
issue. While the standard may be correctness, it need not be so.

[18] Asfor findings of fact and findings of mixed fact and law, no objection was taken to

reasonabl eness as the appropriate standard of view. | will therefore approach the case on that basis.

The Relevant L egidation

[19] Before venturing further into the application judge's reasons, it will be useful to set out the

relevant statutory provisions:

4. A discriminary practice, asdescribed in
sections 5 to 14.1, may be the subject of a
complaint under Part 111 and anyone found
to be engaging or to have engaged in a
discriminatory practice may be made
subject to an order as provided in sections
53 and 54.

7. It isadiscriminatory practice, directly
or indirectly,

(a) to refuse to employ or continueto
employ any individual, or

(b) in the course of employment, to
differentiate adversely in relation to an
employee,

on a prohibited ground of discrimination.

4, Les actes discriminatoires prévus aux
articles5 a 14.1 peuvent faire I'objet d'une
plainte en vertu dela partie l11 et toute
personne reconnue coupabl e de ces actes
peut faire I'objet des ordonnances prévues
aux articles 53 et 54.

7. Constitue un acte discriminatoire, Sil
est fondé sur un motif de distinction
illicite, lefait, par des moyens directs ou
indirects:

a) de refuser d'employer ou de continuer
d'employer un individu;

b) dele défavoriser en cours d'emploi



40. (1) Subject to subsections (5) and (7),
any individua or group of individuas
having reasonable grounds for believing
that a person is engaging or has engaged in
adiscriminatory practice may file with the
Commission acomplaint in aform
acceptable to the Commission.

53. (2) If at the conclusion of the inquiry
the member or panel finds that the
complaint is substantiated, the member

or panel may, subject to section 54, make
an order against the person found to be
engaging or to have engaged in the
discriminatory practice and include in the
order any of the following termsthat the
member or panel considers appropriate:

(b) that the person make available to the
victim of the discriminatory practice, on
the first reasonable occasion, the rights,
opportunities or privilegesthat are being
or were denied the victim as a result of
the practice;

(c) that the person compensate the victim
for any or al of the wages that the victim
was deprived of and for any expenses
incurred by the victim as aresult of the
discriminatory practice;

(e) that the person compensate the
victim, by an amount not exceeding
twenty thousand dollars, for any pain and
suffering that the victim experienced as a
result of the discriminatory practice.

40. (1) Sous réserve des paragraphes (5) et
(7), unindividu ou un groupe dindividus
ayant des motifs raisonnables de croire
gu'une personne a commis un acte
discriminatoire peut déposer une plainte
devant laCommission en laforme
acceptable pour cette derniére.

53. (2) A l'issuedel'instruction, le
membre instructeur qui juge la plainte
fondée, peut, sous réserve de l'article 54,
ordonner, selon les circonstances, ala
personne trouvée coupable d'un acte
discriminatoire :

b) d'accorder alavictime, dés queles
circonstances le permettent, les Droits,
chances ou avantages dont |'acte |'a
privée;

c) dindemniser lavictime de latotalité,
ou de lafraction des pertes de salaire et
des dépenses entrainées par |'acte;

€) d'indemniser jusqu'a concurrence de 20
000 $ lavictime qui a souffert un
préudice moral.

Page: 10



(3) In addition to any order under
subsection (2), the member or panel may
order the person to pay such
compensation not exceeding twenty
thousand dollars to the victim as the
member or panel may determineif the
member or pand finds that the personis
engaging or has engaged in the
discriminatory practice wilfully or
recklessly.

(4) Subject to the rules made under section
48.9, an order to pay compensation under
this section may include an award of
interest at arate and for a period that the
member or panel considers appropriate.
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(3) Outre les pouvoirs que lui conféere le
paragraphe (2), le membre instructeur
peut ordonner al'auteur d'un acte
discriminatoire de payer alavictime une
indemnité maximale de 20 000 $, Sil en
vient alaconclusion que I'acte a é&té
délibéré ou inconsidére.

(4) Sousréserve desreglesvistes al'article
48.9, le membre instructeur peut accorder
desintéréts sur I'indemnité au taux et pour
lapériode quiil estime justifiés.

At the time of Dr. Chopra's complaint, section 53(2) was section 41(2), and provided as

follows:

41. (2) If, at the conclusion of itsinquiry, a
Tribuna finds that the complaint to which

41. (2) A l'issue de son enquéte, le tribunal
qui juge la plainte fondée peut, sous réserve

the inquiry relatesis substantiated, subject
to subsection (4) and section 42, it may
make an order againgt the person found to
be engaging or to have engaged in the
discriminatory practice and include in such
order any of thefollowing termsthat it
considers appropriate:

(b) that such person make available to the
victim of the discriminatory practice on the
first reasonable occasion such rights,
opportunities or privilegesas, in the
opinion of the Tribunal, are being or were
denied the victim as aresult of the practice;

(c) that such person compensate the victim,
asthe Tribunal may consider proper, for
any or al of the wages that the victim was
deprived of and any expensesincurred by
the victim as aresult of the discriminatory
practice; and

du paragraphe (4) et del'article 42,
ordonner, selon les circonstances, ala
personne trouvée coupable d'un acte
discriminatoire

b) d'accorder alavictime, alapremiére
occasion raisonnable, les droits, chances ou
avantages dont, de l'avis du tribundl, I'acte
I'aprivée,

¢) dindemniser lavictime de latotalité, ou
delafraction quil jugeindiquée, des pertes
de salaire et des dépenses entrainées par
|'acte; et
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(3) In addition to any order that the (3) Outre les pouvairs que lui conférele
Tribuna may make pursuant to subsection  paragraphe (2), le tribunal, ayant conclu
(2), if the Tribunal finds that

(a) apersonisengaging or hasengagedin  a) que lapersonne a commis l'acte
adiscriminatory practice wilfully or discriminatoire de propos délibéré ou avec
recklesdly, or négligence, ou

(b) the victim of the discriminatory practice  b) quelavictime a souffert un pré§udice
has suffered in respect of fedings or self- moral par suite de I'acte discriminatoire,
respect as aresult of the practice,

the Tribunal may order the person to pay peut ordonner alapersonne de payer ala
such compensation to the victim, not victime une indemnité maximale de cing
exceeding five thousand dollars, asthe mille dollars.

Tribunal may determine.

Summary and Analysis of the Application Judge's Reasons

i) the Acting position and the | ndeter minate position

[21] Theapplication judge began his analysis by reviewing the applicable legal principles. He
relied heavily upon this Court's decision in Morgan to establish the principles applicable to the
assessment of compensation in discrimination in employment cases. Morgan isan unusua casein
that it contains three opinions which differ in important ways. The application judge relied upon the
following passages from the reasons given by Marceau JA..

... To establish that real damage was actualy suffered creating aright to compensation, it
was not required to prove that, without the discriminatory practice, the position would
certainly have been obtained. Indeed, to establish actual damage, one does not require a
probability. In my view, amere possibility, provided it was a serious one, is sufficient to
proveitsreality. But, to establish the extent of that damage and evauate the monetary
compensation to which it could giverise, | do not see how it would be possible to smply
disregard evidence that the job could have been denied in any event. The presence of such
uncertainty would prevent an assessment of the damages to the same amount asif no such
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uncertainty existed. The amount would have had to be reduced to the extent of such
uncertainty.

...l am afraid, | say it with respect, that there exists some confusion between theright to
obtain reparation for a damage sustained and the assessment of that damage. While the
particular nature of the human rights legidation -- which has been said to be so basic asto be
near-congtitutional and in no way an extension of the law of tort (see e.g. Robichaud v.
Brennan (sub nom. Robichaud v. Canada (Treasury Board), [1987] 2 S.C.R. 84. & p. 89,
and Bhadauria v. Board of Governors of Seneca College (sub nom. Seneca College v.
Bhadauria), [1981] 2 S.C.R. 181) -- renders unjustifiable the importation of the limitations
to the right to obtain compensation applicablein tort law, the assessment of the damages
recoverable by avictim cannot be governed by different rules. In both fields, the god is
exactly the same: make the victim whole for the damage caused by the act source of ligbility.
Any other goa would ssimply lead to an unjust enrichment and a parallel unjust
impoverishment. The principles developed by the courts to achieve that god in dealing with
tort liability are therefore necessarily applicable. It iswell known that one of those principles
has been to exclude from the damages recoverabl e the consequences of the act that were
only indirect or too remote.

[Morgan, at para. 15 and 19.]

[22] The application judge took the following propositions from these passages:
- the standard of proof to establish real loss (from discrimination) has been lowered from the
normal standard of probability to the criterion of a"mere but serious possibility” that the
individua would have obtained the position (Reasons for Order, at para. 47).
- once the existence of the lossis established, the evaluation of the extent of the loss requires
an assessment of "uncertainties, contingencies and likelihoods — an exercise of foreseeability
and remoteness (Reasons for Order, a para. 48).

[23] The application judge then applied these propositions to the Tribunal's treatment of the

staffing of both the Acting position and the Indeterminate position. In the case of the Acting

position, the application judge took no issue with the finding that there was a serious possibility that

Dr. Choprawould have been awarded the position. He agreed with the Tribunal's reasoning that
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Dr. Chopras recovery should be limited to the time he would have served in the Acting position if

his suggestion had been accepted.

[24] Asfor the Indeterminate position, the application judge found reasonable the Tribunal's
conclusion that if Dr. Chopra been given the opportunity to serve in the Acting position, therewas a
serious possibility that he would have been appointed to the Indeterminate position. Citing Morgan
and Canada (Attorney General) v. McAlpine (C.A.), [1989] 3 F.C. 530 (McAlpine), the application
judge agreed that the Tribuna was entitled to consider the uncertainty as to whether Dr. Chopra
would have actually been awarded the position in determining the amount of compensation payable.
He declined to interfere with the reduction of Dr. Chopra's compensation by 2/3 to reflect that

uncertainty.

[25] The application judge then considered the Tribunal's reduction in the period for which
compensation was payable. He noted the Tribuna's reference to the foreseeable length of time
during which the effects of discrimination could extend, as well as the evidence of Dr. Chopras
failure to mitigate hisloss. In the end, he was not persuaded that the Tribunal's conclusions on this

iSsue were unreasonabl e.

[26] Inhisappea to this Court, Dr. Chopraargued that the Tribunal erred in law in importing tort
law conceptsinto the determination of compensation payable under the Act. In hisview, the only
factor relevant to the calculation of hislosswas proof of causation. Once it was shown that there

was a nexus between the discrimination and the loss, then the entire |oss was payable without regard
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to probabilities. Furthermore, to the extent that mitigation is to be taken into account, the Tribunal
erred in requiring him to show that he sought to mitigate hisloss rather than imposing on the

Employer the burden of showing that he had not.

[27] Theissuesraised on this aspect of the appeal have to do with the narrow question of the use
of certain loss-limiting concepts from the law of remedies in the determination of compensation for
victims of discrimination. Notwithstanding the lack of amgjority in Morgan on the "mere but
serious possibility" test, the application judge treated Marceau J.A.'s reasons as the current state of

the law on thisissue. That position was not attacked in argument before us.

[28] Weareonly asked to decideif the Tribuna was entitled to take foreseeability and mitigation
into account so as to reduce the compensation which would otherwise be payable to Dr. Chopra
under the heading of "wages of which he was deprived" asaresult of the Employer's discriminatory
practice. The application judge proceeded on the basis that this question was settled by this Court's

decisonsin McAlpine and Morgan. | am less certain that thisis so.

[29] Theapplication of forseeability to losses arising from discriminatory practices wasfirst
raised in this Court in McAlpine. After having decided that the complainant was not entitled to
compensation for lost unemployment insurance benefits because the latter were not "wages' within
the meaning of the Act, the Court went on to consider an aternate ground of review. Commenting
on the application of "restituo inintergrum’” as a principle of compensation, the Court held that "the

proper test must also take into account remoteness or reasonabl e foreseeability whether the action is
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one of contract or tort. Only such part of the actual loss resulting asis reasonably foreseeableis

recoverable.": see McAlpine, at para. 13.

[30] Thisview was questioned by MacGuigan JA. in Morgan who wrote:

The notion of placing a cap on the amount to be awarded for lost wages based on a principle
of reasonable foreseeahility is one that, to my mind, cannot be deduced from McAlpine...

This Court held that what are now paragraphs 53(2)(b), (c) and (d) of the Act did not permit
or alow an award of compensation for foregone unemployment insurance benefits. That
decision was the only one necessary for the disposition of the case, but the Court went on in
obiter dictato endorse the principle of reasonable foreseeability [Note: Reasonable
foreseeability might be said to be the common-law principle whether the act was classified
as being of contract or of tort: see Asamera Oil Corporation Ltd. v. Sea Oil & General
Corporation et al., [1979] 1 S.C.R. 633, at pp. 645 ff. Estey J. concludes, at p. 673, that "the
same principles of remoteness will apply to the claims made whether they sound in tort or in
contract”.]. However, in my opinion, the Court applied that principle only to the kind of
damages claimed: in other words, that it was not reasonably foreseeable by an employer that
such an act of discrimination would lead to aloss of unemployment insurance benefits.

[Parenthetica comment in original.]

[31] Inhisreasonsin Morgan, Marceau J.A. agreed that there should be alimit placed on the
liability for consequences flowing from adiscriminatory practice but was disinclined to use
reasonabl e foreseeability for that purpose, as the latter appeared to him to be more appropriate to
contractual losses. Mahoney JA. referred to thisissue only obliquely. After saying that he agreed
with his colleagues that there must be a causal connection between the discriminatory practice and
the amount of wages |ost as aresult, he went on to say that the time during which a causal
connection existsis a matter to be determined in the circumstances of each case, thus suggesting

causation-over-time as the limiting factor.
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[32] If onewere pressed to identify, in law school fashion, the ratio decidendi of Morgan on this
issue, it seemsto me that the most that could be said is that the three members of the Court agreed
on the need for alimit on liability for the consequences flowing from a discriminatory practice, but
the nature of that limit was uncertain. The members of the Court agreed that there must be causal
connection between the discriminatory practice and the losses, but they did not agree as to whether
foreseeability cut off liability for events past a certain point in time or past a certain event in the
chain of causation. Asaresult, Morgan is not authority for the proposition that forseeability applies

to limit the extent of loss recoverable, as opposed to the kind of loss recoverable.

[33] At common law, only those kinds of damages which are the reasonably foreseeable
consequences of awrongful act are recoverable as damages. Heads of damages which are not

reasonably foreseeable are not recoverable.

[34] Thisissuewasexaminedin Cotic v. Gray (1981), 33 O.R. (2d) 356, a decision of the Court
of Appeal for Ontario at paragraph 76:

76 ... Thejudgment of the Privy Council in The "Wagon Mound" No. 1, supra, overruled
Polemis, supra, and made the requirement of reasonable foreseeshility applicableto the
damage suffered aswell asto the duty owed. In other words, the damage suffered must be
reasonably foreseeable. Hughes v. Lord Advocate, supra, modified this requirement so that it
is not necessary that the wrongdoer foresee the precise kind of damage or injury. The
damage or injury isnot too remoteif it is of atype or kind which was reasonably foreseeable
or inthe words of Dickson J. in R. v. Cote, [1976] 1 S.C.R. 595 at p. 604, 51 D.L.R. (3d) 224
a p. 252, 3N.R. 341 sub nom. Kalogeropoulos and Millette v. Cote, Minister of Highways
and Ontario Provincial Police Force:

It is not necessary that one foresee the "precise
concatenation of events'; it is enough to fix liability if one
can foreseein agenera way the class or character of injury
which occurred...
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[35] Inthe context of compensation for losses suffered as aresult of adiscriminatory practice,
the question of foreseeability does not arise for the smple reason that Parliament has set out the

kind of losses which are recoverable. Paragraph 53(2)(c) of the Act providesthat a Tribuna may
make an order that the wrong-doer pay compensation for wages lost, and expensesincurred, asa

result of the discriminatory practice.

[36] Human rightslegidation does not create acommon law cause of action (see Seneca College
of Applied Arts and Technology v. Bhadauria, [1981] 2 S.C.R. 181, at p. 195). If one can only seek
aremedy for adiscriminatory practice from atribuna appointed under the Act, then it follows that
the complainant is limited to the remedies which the tribunal has the power to grant. It is not open to

the complainant to seek to improve upon this by invoking "restituo in integrum’.

[37] Thefact that foreseeability is not an appropriate device for limiting the losses for which a
complainant may be compensated does not mean that there should be no limit on the liability for
compensation. Thefirst limit isthat recognized by al members of the Court in Morgan, that is,
there must be a causal link between the discriminatory practice and the loss claimed. The second
limit isrecognized in the Act itself, namely, the discretion given to the Tribunal to make an order
for compensation for any or all of wageslost as aresult of the discriminatory practice. This

discretion must be exercised on aprincipled basis.

[38] Inthiscase, the Tribuna appearsto have conflated foreseeablity and mitigation:

There is another factor to be considered aswell. As noted by the Federal Court of Appeal in
McAlpine, supra, at paragraph 13, only such loss asis reasonably foreseeableis recoverable.
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Thevictim of discrimination must therefore demonstrate that he has taken reasonabl e steps
to mitigate hisloss (see Morgan, supra at para. 14). For instance, in the present case, the
Complainant must show that he took steps to improve his chances of successfully competing
for an EX-level position and that he applied for such positions when the opportunity arose.

[Remedy decision, at para. 37.]

[39] Dr. Chopraarguesthat tort principles, including mitigation, do not apply to compensation
awarded under the Act. As noted above, the kinds of |osses which are recoverable are defined in the
legidation, thus making reference to foreseeability unnecessary. Limitations on the extent of
recoverable losses do not arise as a matter of law from the application of tort principles, a
conclusion which, it seemsto me, is the necessary corollary of the principle that human rights
legidation does not create a statutory cause of action. Consequently, | would agree with Dr. Chopra

that thereisno legal requirement that the doctrine of mitigation be invoked to limit his recovery.

[40] That said, the discretion given to the Tribuna to award any or all of the losses suffered
leavesit open to the Tribuna to impose alimit on losses caused by the discriminatory practice. A
tribunal may well find that the principles underlying the doctrine of mitigation of losses in other
contexts apply equally in the context of claimsfor lost wages under the Act. Society has an interest
in promoting economic efficiency by requiring those who have suffered alossto take stepsto
minimizethat loss asit is not in the public interest to allow some members of society to maximize
their loss at the expense of others, even if those others are the authors of the loss: see British
Columbia v. Canadian Forest Products Ltd., 2004 SCC 38, [2004] 2 S.C.R. 74 at para. 184. Thus
while atribunal is not bound to apply the doctrine of mitigation, it is not prohibited from doing soin

the exercise of its discretion to determine the amounts payabl e to a complainant.
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[41] Dr. Chopraarguesthat if those principles are to be applied, then the Tribunal incorrectly
placed the onus on him to prove it. The following passageisillustrative, in Dr. Chopra's view, of the
Tribund's error:"...the Complainant must show that he took steps to improve his chances of
successfully competing for an EX-level position and that he applied for such positions where the

opportunity arose.": see Remedy decision, at para. 37.

[42] Thequestion of onusis, with respect, ared herring. Where the evidentiary record allows the
Tribuna to draw conclusions of fact which are supported by the evidence, the question of who had
the onus of proving agiven fact isimmaterial. The question of onus only ariseswhen it is necessary
to decide who should bear the consequence of agap in the evidentiary record such that the trier of
fact cannot make a particular finding. "Onus has no role to play when al the evidenceisin the

record": see Michaelsv. Red Deer College, [1976] 2 S.C.R. 324 per de Grandpré J.

[43] Intheresult, thereis no reason to interfere with the application judge's disposition of this
aspect of the case. While there may have been some confusion asto the role of forseeability inthe
awarding of compensation, there was no error in the application judge's deferral to the Tribuna's
exercise of itsdiscretion in limiting the compensation payable to Dr. Chopraon the basis of his
failure to take steps to mitigate the loss of wages which he claimed to have suffered, or on the basis
of the Tribunal's assessment of the extent of Dr. Choprasloss flowing from the Indeterminate

position.
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ii) | nstatement of | ndeter minate Position

[44] Dr. Chopraclaimsthat the Tribunal erred in not appointing him to the Indeterminate
position, given its conclusion that but for the discrimination, he would have been appointed to that
post. In his submission, "the Tribunal's conclusion that a mere but serious possibility existed that
[he] would have won the indeterminate Director's competition but for the [Employer's]
discriminatory practice requires an order of instatement.” It will be recalled that the Tribunal
decided that the compensation which it awarded to Dr. Chopra amounted to full compensation and
that, asaresult, no order of instatement was required. The application judge approved of this

reasoning.

[45] Inmy view, the premise underlying Dr. Chopras argument is flawed. The Tribuna did not
decide that but for the discrimination practiced againgt him, Dr. Chopra would have been awarded
the Indeterminate position. In fact, if one considers the reduction in compensation which it imposed
on Dr. Chopra, it appears clear that the Tribunal was of the view that there was only one chancein
three that Dr. Choprawould actually have been appointed to the Indeterminate position. The more

likely possibility was that Dr. Choprawould not have been awarded the Indeterminate position.

[46] Inthose circumstances, Dr. Choprawas compensated for what he lost, the opportunity to
compete for the Indeterminate position on a non-discriminatory basis. Whether in light of McAlpine,
this amounts to wages within the meaning of paragraph 53(2)(c) is another question, a question
which is not before us. Having been compensated for the loss of the ability to compete on afair

basis, it would be double compensation to then award him the position itsalf.
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[47] Theapplication judge clearly recognized the nature of Dr. Chopra's claim under this
heading:
66 The essence of the Applicant's submission isthat he should receive the position about

which he had a mere possibility of obtaining. In that regard, having lost the opportunity to
compete for an EX position, he seeks to obtain more than he lost.

[48] The Tribuna did not err in its assessment nor did the application judge in hisreview of the

Tribunal's decision.

iii) Pain and Suffering

[49] Intheinterval between the discriminatory practice giving rise to Dr. Choprasright to
compensation and the rendering of the award in hisfavour, the Act was amended to increase the
amount payable by way of compensation for pain and suffering (formerly in respect of fedlings of
sdlf-respect) from $5,000 to $20,000. The Tribunal relied upon prior jurisprudence, specificaly the
decision of the Tribunal in Nkwaz v. Canada (Correctional Service) No. 3) (2001), 39 C.H.R.R.
D./237 (Can. Trib.) (Nkwaz), in coming to the conclusion that the increase in the limit payablein
respect of pain and suffering did not have retrospective effect and so, did not apply to
discriminatory practices which occurred prior to the amendment to the legislation. The Tribuna
then considered Dr. Chopra's evidence as to the psychological toll exacted by the discriminatory
practice to which he was subjected and, with the upper limit of $5,000 in mind, awarded him $3,500

for pain and suffering.
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[50] Theissue of the retrospective application of the Act to Dr. Chopras Situation is a matter of
the interpretation of the amendment to the Act to determine if Parliament intended it to apply to
discriminatory practices which occurred prior to the amendment. Thisis amatter of the
interpretation of the Tribunal's own statute, albeit an amendment to that statute, which isin the area
within which deference is accorded to the Tribunal's treatment of legal questions. The Tribunal
relied upon prior tribuna jurisprudence to conclude that the amendments did not have retrospective
application. That jurisprudence, Nkwaz, includes a careful review of the law relating to
retrospective application of legidation. The issue is not whether that analysiswas right or wrong but
whether it was reasonable, a question to which the answer is an unqualified "Yes'. The gpplication
judge applied the standard of correctness to this question but declined to intervene as he was of the
view that the Tribunal had reached the correct conclusion. Whilel am of the view that the

application judge chose the wrong standard of review, | agree that no intervention is required.

iv) Interest
[51] The Tribuna rejected Dr. Chopras claim that interest should be awarded on the basis of the

rates established in accordance with the Ontario Courts of Justice Act, R.S.O. 1990, c. C. 43, since
the conduct giving rise to the claim occurred in Ontario. It did so because there was no evidence
beforeit to show that awarding interest on the basis of the Canada Savings Bond rates, or other rates
set by the Bank of Canada, would not result in full compensation e.g. were these rates below the rate
of inflation? In the end, the Tribunal awarded interest at the Bank Rate (Monthly series) as set by

the Bank of Canada, in accordance with the usual practice of federal human rights tribunals.
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[52] TheTribuna also rejected Dr. Chopra's claim for compound interest on the basis that there

was no evidence that it was required to cover the loss.

[53] Finadly, the Tribunal capped interest payments at $5,000 in reliance upon the decision of the
Federa Court in Canada (Attorney General) v. Hebert (1996), 122 F.T.R. 274, a para.22, where
Gibson J. considered himself to be bound by the comments of MacGuigan J.A. in Morgan to the
effect that since the power to award interest under the Act, prior to its amendment, was implicitin
the power to award compensation for loss and hurt fedlings to alimit of $5,000, the award,

including interest, could not exceed the $5,000 cap.

[54] Theapplication judge applied the standard of correctness to the Tribuna's reasons and
concluded that, since the amendments to the Act did not have retrospective effect, the $5,000 cap

continued to apply to awards for hurt feelings and interest.

[55] Whilel am of the view that the standard of review is reasonableness, since the Tribunal is
dealing with aprovision of itsown legidation, | find nothing unreasonable in the Tribunal's

conclusion so that, like the application judge, | would not intervene.

Concluson
[56] Inthe end result, applying the analysis taught by the Supreme Court in Dr. Q, | find that
thereisno basis for this Court's intervention. With the exception of questions of law, the application

judge correctly identified the standard of review applicable to hisreview of the Tribuna's decision



Page: 25

and applied it properly. Asfor questions of law, | would grant the Tribuna more deference on those
questions of law with which it ismost intimately familiar. Applying that standard, | find no reason
for intervention in any aspect of the Tribunal's decision. To the extent that the Tribunal's use of
foreseeability to limit Dr. Chopra's remedies was attacked, | am of the view that the effective
limiting factor was Dr. Chopra's failure to mitigate. The Tribunal's use of that device to limit

recovery cannot be attacked as unreasonable.

[57] Asfor the other issuesraised by Dr. Chopra, like the application judge, | can see no basis for

intervention by this Court. | would therefore dismiss the appeal with costs.

"J.D. Denis Pdletier"
JA.

"l agree
Alice Degardins JA."

"I agree
B. MaoneJA."
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