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SHARLOW J.A.

[1] Thisis an appeal from the decision of the Federal Court (2006 FC 1134) dismissing the
application of the appellant for a declaration that paragraph 133(1)(k) of the Immigration and
Refugee Protection Regulations, S.0.R./2002-227, is unconstitutional. Regulation 133(1)(k) bars

the sponsorship of aspouse if the sponsor isin receipt of social assistance.
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[2] The respondent has moved to dismiss the appeal on the ground that it is moot. The appellant

argues that the appeal is not moot, and in the alternative that it should be heard despite being moot.

[3] We agree with the respondent that the appeal is moot. The sponsorship application that isthe
subject of the appeal was submitted on the basis that the appellant’ s spouse is resident in Canada.

He left Canadain June of 2006 and has not returned. Nor can he return unless he obtains avisa and,
because of the circumstances of his departure, the consent of the Minister. The appellant’ s current
sponsorship application cannot succeed, whatever this Court may decide on the constitutionaity of

Regulation 133(1)(k). For that reason, we find the appeal to be moot.

[4] We a so agree with the respondent that this Court should not exerciseits discretion to hear
the appeal athough it ismoot (Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342).
Whileit is possible that a successful congtitutional challenge to Regulation 133(1)(k) might be an
advantage to the appellant if she submits anew sponsorship application, that possibility istoo

speculative to justify the determination of the congtitutional issue raised in this case.

[5] The appeal will be dismissed.

"K. Sharlow"

JA.
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