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REASONS FOR JUDGMENT

SHARLOW J.A.

[1] The Canadian Private Copying Collective (*CCPC”) hasfiled a statement of a proposed
tariff for 2008 and 2009 pursuant to subsection 83(8) of the Copyright Act, R.S.C. 1985, c. C-42. It
seeksthe right to collect, among other things, atariff on digital audio recorders. The applicants
object to the attempt by CCPC to seek atariff on digital audio recorders. They filed motions seeking
an order from the Copyright Board that would have prevented that part of the proposed tariff from
being considered. In adecision dated July 19, 2007, the Copyright Board dismissed the motions.

The applicants have applied to this Court for judicia review of that decision.

[2] All parties agree that the standard of review in these applicationsis correctness. | agree as
well: Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of Internet

Providers, [2004] 2 SC.R. 427.

[3] The applicants, supported by the intervener, have submitted a number of different legal
arguments in support of their challenge to the decision of the Copyright Board, but in my view it is
necessary to consider only the principle established in Canadian Private Copying Collective v.
Canadian Sorage Media Alliance (C.A.), [2005] 2 F.C.R. 654, which is dispositive. | read that case
as authority for the proposition that the Copyright Board has no legal authority to certify atariff on
digital audio recorders or on the memory permanently embedded in digital audio recorders. That
proposition is binding on the Copyright Board: Canada v. Hollinger Inc. (C.A.), [2000] 1 F.C. 227,

at paragraph 30.
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[4] It follows that the Copyright Board erred in law when it concluded that it hasthe legal
authority to certify the tariff that CPCC has proposed for 2008 and 2009 on digital audio recorders,

and in dismissing the applicants motions.

[5] | would alow the applications for judicial review, quash the decision of the Copyright
Board dated July 19, 2007, and refer the applicants motions back to the Copyright Board for

recons deration and disposition in accordance with these reasons.

[6] | would award the applicants the costs of their applications, payable by CPCC. The
applicant in A-370-07, Retail Council of Canada, has asked for solicitor and client costs. The record

discloses no basis for an award of costs on that scale. | would award no coststo or against the

intervener.
“K. Sharlow”
JA.
“1 agree.
J. Richard C.J”
“1 agree.

C. Michael Ryer JA.”
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