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NOEL J.A.

[1] Thisis an appeal from adecision of Gibson J. of the Federa Court (the Applications Judge),
dismissing an application for judicia review and relief in the nature of mandamus (the application)
to have the residence of the 2005 Robert Julien Family Delaware Dynasty Trust (the Trust)
determined pursuant to paragraph 4 of Article IV of the Convention Between Canada and the
United Sates of America With Respect to Taxes on Income and on Capital signed at Washington on

September 26, 1980, as amended (the Convention).
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[2] The Applications Judge dismissed the application on grounds that it was time-barred given
that it had been brought 18 months after the Canadian Revenue Agency’s (the CRA’s) first refusa
to settle the residence of the Trust in accordance with Article IV of the Convention, and that it was
premature as the provision of the Canadian Income Tax Act, R.S.C. 1985 (5th Supp.), c. 1, (the

ITA), which would deem the Trust to be aresident of Canada, had yet to be (and has still not been)

enacted.

[3] In support of the appeal, Hugh William Perry, in his capacity as trustee (the appellant),
contends that no time limit appliesin this case since what is alleged is a continuous failure to
perform a public duty. Furthermore, the Applications Judge erred in holding that the request for
determination of residency pursuant to the Convention was solely based on the proposed
amendment to section 94 of the ITA and was therefore premature. According to the appellant, the

request also contemplates dual residency under the current section 94 of the ITA.

[4] It isonly necessary to address the second argument raised by the appellant in order to

dispose of the appeal. The salient facts against which to assess this argument are as follows.

[5] The existing section 94 of the ITA sets out rules that deem a non-resident trust to be a
Canadian resident and that deem its taxable income to be the total of its Canadian source income or
foreign accrual property. In particular, the section appliesif a non-resident trust has acquired
property from a person resident in Canada and where the non-resident trust has one or more

beneficiaries (referred to as “ persons beneficially interested in the Trust” that are resident in
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Canada). Notably, a person who might become beneficialy interested at a future time as aresult of

the exercise of any discretion under the Trust is deemed to be a person beneficially interested.

Subparagraph 248(25)(b)(ii) provides

[6]

property to anon-resident trust, then the trust is deemed to be resident in Canadafor certain

(25) For the purposes of this Act,

(b) ... aparticular person or
partnership is deemed to be
beneficidly interested in a
particular trust at a particular time
where

ii) because of the terms or
conditions of the particular trust or
any arrangement in respect of the
particular trust at the particular
time, the particular person or
partnership might, because of the
exercise of any discretion by any
person or partnership, become
beneficially interested in the
particular trust at the particular
timeor at alater time,

(25) Lesregles suivantes s appliquent
dansle cadre de laprésenteloi :

b) [...] une personne ou société de
personnes donnée est réputée avoir
un droit de bénéficiaire dans une
fiducie aun moment donné dansle
casou, alafois:

(i) en raison des modalités de la
fiducie ou de tout arrangement la
concernant a ce moment, la
personne ou soci été de personnes
donnée pourrait acquérir un droit de
bénéficiaire danslafiducieace
moment ou ultérieurement en raison
del’ exercice d’ un pouvoir
discrétionnaire par une personne ou
une société de personnes,

The proposed section 94 of the ITA providesthat if a Canadian resident contributes

purposes and the contributor, the trust and any Canadian beneficiaries may bejointly and severaly

or solidarily liable to pay Canadian tax on the world-wide income of the trust.

[7]

Concerned with the possibility that the Trust would be deemed to be a Canadian resident

pursuant to the ITA, the appellant, through his counsel, by letter to the CRA dated February 23,



IV(4.) Where by reason of the
provisions of paragraph 1 an estate,
trust or other person (other than an
individual or acompany) is aresident
of both Contracting States, the
competent authorities of the States shall
by mutual agreement endeavor to settle
the question and to determine the mode
of application of the Convention to
such person.
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2005, requested that the residence of the Trust be settled pursuant to paragraph 4 of Article IV of

the Convention. Paragraph 4 of Article 1V of the Convention reads as follows:

IV 4. Lorsgue, selon les dispositions du
paragraphe 1, une succession, une
fiducie ou une autre personne (autre
gu'une personne physique ou une
Société) est un résident des deux Etats
contractants, les autorités compétentes
des Etats contractants sefforcent d'un
commun accord de trancher la question
et de déterminer les modalités
d'application de la Convention aladite
personne.

[My emphasig|

Article 1V(1) definesthe term “resident of a Contracting State” as follows:

1. For the purposes of this Convention,
the term "resident of a Contracting
State" means any person who, under
the laws of that State, isliable to tax
therein by reason of hisdomicile,
residence, place of management, place
of incorporation or any other criterion
of asimilar nature, but in the case of an
estate or trust, only to the extent that
income derived by such estate or trust
isliableto tax in that State, either inits

1. Au sens de la présente Convention,
I'expression «résident d'un Etat
contractant» désigne toute personne
qui, en vertu de lalégidation de cet
Etat, est assujettie al'impot dans cet
Etat, en raison de son domicile, de sa
résidence, de son siege de direction, de
son lieu de congtitution ou de tout autre
critere de nature analogue mais, dansle
cas d'une succession ou d'unefiducie,
seulement dans lamesure ou les

hands or in the hands of its
beneficiaries.

revenus gue tire cette succession ou
cette fiducie sont assujettis al'impbt
dans cet Etat, soit dans ses mains soit
dansles mains de ses bénéficiaires.

[My emphasig|



[9]

The relevant portions of the February 2005 letter state (Appeal Book, Tab. 4, p. 69):

We hereby request that the residence of the Trust be settled in accordance with paragraph 4
of Article IV of the Convention Between Canada and The United States of America With
Respect to Taxes on Income and on Capital Sgned on September 26, 1980, as Amended by
the Protocols Sgned on June 14, 1983, March 28, 1984, March 17, 1995 and July 29, 1997
(the Convention).

The Trust isan irrevocable discretionary trust settled pursuant to atrust agreement dated
February 1, 2005 among Mrs. DeliaMoog as Grantor, Mr. Hugh William Perry as Initia
Trustee and Christiana Bank & Trust Company as Initial Administrative Trustee (the Trust
Agreement), acopy of which is attached for your review.

The Trust does not own any taxable Canadian property and does not carry on businessin
Canada. The Trust'sincome soldly originates from sources within the United States. The
Trust has no plan to own taxable Canadian property, to carry on businessin Canada or to
have any income from Canadian sources.

The Trust is aUnited States person within the meaning of section 7701(a)(30) of the Internal
Revenue Code because a court within the United Statesis able to exercise primary
supervision over the administration of the Trust pursuant to Section 8.1 of the Trust
Agreement and a United States person (Mr. Perry) hasthe authority to control al substantia
decisions of the Trust. AsaUnited States person, the Trust is subject to tax in the United
States on its worldwide income and is therefore aresident of the United States for the
purposes of the Convention.

Although the Trust does not have any Canadian beneficiary, the Trust islikely deemed to be
aperson resident in Canada for certain purposes under subsection 94(1) of the Income Tax
Act (ITA) because the Trust acquired property from a Canadian resident (Mrs. Moog) and
persons resident in Canada not dealing at arm's length with Mrs. Moog might become
beneficially interested in the Trust as a result of the exercise of the power of appointment in
Section 5.1(kk) of the Trust Deed.

On October 30, 2003, a Notice of Ways and Means Motion to amend provisions of the ITA
relating to the taxation of non-resident trusts and foreign investment entities (the " Proposed
Rules") wastabled in the House of Commons. If and when the Proposed Rules come into
force, they will retroactively apply to trust taxation years that begin after 2002. Because the
Trust received a contribution of property from a Canadian resident (Mrs. Mooq), the Trust
would be deemed to be resident in Canada for certain purposes under subsection 94(3) of the

Proposed Rules.

Page: 5
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In our view, the Trust should not be subject to tax in Canada solely because it received
property from a Canadian resident who is not and cannot become a beneficiary thereof.

The case at hand is clearly not the type of planning that the Department of Finance was
atempting to curb when it introduced the Proposed Rules. Therefore, the relief sought would
not contravene any tax policy objective.

[My emphasig]

[10] After being advised by the CRA, by letter dated June 17, 2005, that the Canadian competent
authority, would not endeavour to settle the issue of double residency under the proposed section 94
of the ITA (Appeal Book, p. 74), the appellant sought the assistance of the Internal Revenue Service
(the IRS), the United States competent authority. The IRS contacted the CRA with the view of
discussing the issue, but was eventually advised by CRA asfollows (Appea Book, p. 419):

Section 94 of the Income Tax Act (the Act) contains anti-abuse rulesthat are designed to
prevent the use by taxpayers of non-resident trusts to avoid Canadian tax. Bill C-33, whichis
currently before Canada’ s Parliament, is proposing amendments to ensure that the objectives
of Section 94 are met. Under the new rules, anon-resident trust will be regarded as Canadian
resident trust if a contributor to the trust is a Canadian resident or if there is a Canadian
resident beneficiary. These changes are proposed to apply to taxation years that begin after
2006. As aresult of the changes, trusts that might have previously been determined to be
resident in only one State may now be dual resident under the Treaty.

Section 94 is designed to encourage fair and neutral outcomes that protect the Canadian tax
base. As such, Canadian tax policy officials do not want to invite any circumvention of the
Section 94 rules. In light of thisimperative, we have not been able to satisfy ourselves that it
would be prudent to cede Canada s taxation rights through the Competent Authority process
under Article IV (4).
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[11] The appellant subsequently brought the underlying application before the Federal Court
seeking inter aliato compel the CRA to endeavour to settle the residence of the Trust through

competent authority negotiations pursuant to paragraph 4 of Article 1V of the Convention.

[12] Asprevioudy mentioned, the Applications Judge dismissed the application on the ground

that it was time-barred and that in any event the application was premature given that it pertained to

aprovision of the I TA (proposed section 94) which had yet to be enacted.

Analysis and Decision

[13] Astothefirst ground, | agree with counsel for the appellant that his application can possibly
be viewed as an attack on CRA’ s ongoing failure to perform a statutory duty, and that as such, it is
not subject to the 30-day limitation under subsection 18.1(2) of the Federal Courts Act (Compare
Krausev. Canada, [1999] 2 F.C. 476 (F.C.A.) per Stone JA. at paras. 24 and 25). | now turnto the

second ground.

[14] AsI understand the position of the appellant, no challenge is directed againgt the
Applications Judge' s conclusion that it would be inappropriate to require the CRA to endeavour to
settle the residence of the Trust under aprovision of the law that has yet to be adopted by
Parliament. Rather, the position isthat the Applications Judge overlooked evidence which shows

that the residence of the Trust under the existing subsection 94(1) of the ITA wasaso in issue.
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[15] Inthisrespect, the appellant relies on aletter from the IRS, a copy of whichis attached to
the reasons of the Applications Judge as Appendix D, which according to the appellant indicates
that subsection 94(1) currently in force was discussed during a meeting which took place on July 11,
2006 between the CRA and the IRS:

Further, we were advised at this meeting that the Canadian Ministry of Finance had

specificaly removed this case and al otherslikeit: we assume cases under section 94(1) and

94(3) of the Income Tax Act (Canada), from competent authority negotiations. In other

words we are advised that his case will not be considered for resolution by the Canadian
Competent Authority.

[Emphasis by appellant]

[16] However, ascounsd for the respondents points out, this statement which was made by an
IRS official some four months after the meeting in question took placeis based on an assumption as
to the position adopted by CRA officials during the meeting. The transcript of the notes taken
during that meeting suggests that the subject matter was limited to proposed section 94 (Appeal
Book, pages 206, 207). | note in particular the fact that the issue for discussion is described as“Non-

Resident Trusts and Proposed Section 94 of the Income Tax Act” (idem).

[17]  Although the matter is not entirely free from doubt, it cannot be said that the Applications
Judge overlooked evidence or committed a pal pable and overriding error when he held that the
appellant was seeking relief under proposed section 94, rather than section 94 asiit reads today

(Reasons, para. 25). This conclusion was open to the Applications Judge on the record before him.

[18] Inany event, there would have been no basis for invoking Article 1V (4) of the Convention

with respect to current section 94 even if that had been the intention. Pursuant to Article IV (1) of the
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Convention, the term “resident of a Contracting Stat€”, in the case of a Trust isrestricted to a“trust
... liableto tax in that State, either inits hands or in the hands of its beneficiaries’. Liability for tax
under current section 94 isrestricted to income derived from a Canadian source, or foreign accrual
property income. In this case, it is acknowledged that the Trust has no Canadian source income, and

thereis no suggestion that the Trust has foreign accrual property income.

[19] Asthereisno existing liability to tax under current section 94, the appellant Trust isnot a
resident of Canada pursuant to Article IV (I) and therefore not adua resdent under Article IV (4) of
the Convention. It follows that no dual residency issue arises under Article IV (4) of the Convention

with respect to the current section 94.

[20] | would dismissthe appeal with costs.

“Marc Nodl”
JA.

“1 agree.
Gilles Létourneau JA.”

“1 agree.
Johanne Trudd JA."
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