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[1] Sandoz Canada Inc. appeals the order of Justice O’ Keefe (2007 FC 964) confirming the
order of Prothonotary Lafreniere striking paragraphs 24 to 27 of its Statement of Defence and

Counterclaim.
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[2] Sandoz filed an Amended Statement of Defence and Counterclaim removing those

paragraphs and replacing them with new paragraphs 29 to 33.

[3] A motion to strike the new paragraphs was granted by Prothonotary Milczynski. Her order
was reversed by Justice Barnes (2007 FC 1068). Therefore, the current Amended Statement of

Defence and Counterclaim is asfiled.

[4] Bayer has appeded the order of Justice Barnes (Appea No. A-488-07), but in that appeal
Bayer does not challenge new paragraphs 29 to 33. Therefore, the appeal of the order of Justice

O’ Keefeismoot and will be dismissed with costs in the cause.

[5] We note the concern of Sandoz that the reasons of Justice O’ Keefe, read together with the
reasons of Justice Barnes, may give Bayer abasisfor arguing at tria that the April 19, 1989
declarationis not admissible at al in relation to the alegation that the patent claims are broader than
the invention made or disclosed. Counsdl for Bayer confirmsthat he believes heis entitled to argue
at trial that Sandoz is estopped from arguing for the admissibility of the declaration in relation to
that alegation. In our view, nothing in the reasons of Justice O’ Keefe or Justice Barnesis
conclusive on the question of the admissibility of the declaration. The question of the admissibility

of the declaration is deferred to the tria judge.

"K. Sharlow"

JA.
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