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LINDEN J.A. 

[1] In our view this application for judicial review must be allowed. 

 

[2] The Umpire should have employed the reasonableness standard of review in assessing the 

question of mixed fact and law involved in this application, that is, whether the payment made to the 

employee following the winding up of the pension plan was caused by the sale of the plant or 
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whether the winding up was an independent transaction to be dealt with under Regulation 36(19)(b) 

pursuant to the Act (see Attorney General of Canada v. Kinkead [1994] F.C.J. 709). 

 

[3] The Umpire did not appear to apply this standard of review, but rather he appears to have 

substituted his own view of the evidence for that of the Board of Review, which is not permissible, 

as the Board had before it sufficient evidence upon which to could base a determination. 

 

[4] The application for judicial review is allowed with one set of costs, the decision of the 

umpire will be set aside and the matter will be referred back to the Chief Umpire (or his designate) 

to be decided that the appeal from the Board of Review should be dismissed. 

 

 

"A.M. Linden" 
J.A. 
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