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NADON J.A. 

[1] These are appeals from two decisions of Madam Justice Simpson of the Federal Court, 

dated February 20, 2008 and April 11, 2008. 

 

[2] By her decision dated February 20, 2008, the Judge set aside a decision of Prothonotary 

Aalto dated June 26, 2004, and refused to allow the appellants to make a number of amendments to 

their Statement of Claim, namely, proposed amended paragraph 11. 

 

[3] By her decision dated April 11, 2008, the Judge reconsidered her decision of February 20, 

2008, and concluded that she had “overlooked the question of whether to strike paragraphs 8 and 12 

of the amended claims when I struck paragraph 11 therefrom”. 

 

[4] We are satisfied that Simpson J. made no error in holding that she could review the 

Prothonotary’s decision on a de novo basis. In our view, because of the nature of the amendments 

sought to be made by the appellants, i.e. asserting the infringement of additional claims of the ‘302 

patent, it cannot be said that the amendments were not vital to the final issue of the case (see: Merck 

& Co. v. Apotex Inc., 2003 FCA 488, at paragraphs 21 to 28). 

 

[5] We are also satisfied that in striking sub-paragraph 8(1), 8(2), 8(4), 8(5) and paragraph 11 of 

the proposed amended Statement of Claim and in determining that paragraph 12 thereof was to be 

amended so as to eliminate all references to claims other than claim 14 of the patent, Simpson J. did 
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not make her decision on a wrong basis. It is also our view that she was not plainly wrong in making 

her decision. 

 

[6] Finally, we have not been persuaded that the Judge made any error in reconsidering her 

Order of February 20, 2008, so as to dispose of the issue concerning proposed amended paragraphs 

8 and 12 of the Statement of Claim. 

 

[7] The appeals will therefore be dismissed with costs. 

 

 

“M. Nadon” 
J.A. 
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