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PELLETIER J.A. 

[1] Notwithstanding Mr. Gaikis' able argument, we are not persuaded that the application judge 

erred in dismissing the application for judicial review. 

 

[2] The essential question before the application judge was whether the '970 patent claimed a 

dosage form of the drug estradiol whose use had been approved by the issuance of a notice of 

compliance. We are satisfied that the application judge concluded that the "delivery system" 

described in the claims of the patent was in fact a novel means of maintaining the stability of the 
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drug to be administered by avoiding precipitation: see paras. 59 and 64 of his reasons. There is 

support for this view in the language of the patent disclosure which the application judge quoted at 

paragraph 57 of his reasons: "… Consequently certain transdermal delivery devices involving 

dissolved drugs have shown a tendency to exhibit precipitation of the drug during storage. This 

problem is at least in part attributable to formation hydrate forms of the drug. Accordingly this 

invention provides a method of inhibiting precipitation of a drug in the carrier of a transdermal drug 

delivery device… [emphasis in the reasons]. 

 

[3] In light of these findings we are of the view that the application judge correctly found that 

the '970 patent did not claim a dosage form but rather a form of a protective packaging: see para. 64 

of his reasons. 

 

[4] In the result, the appeal will be dismissed with costs. 

 

 

"J.D. Denis Pelletier" 
J.A. 
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