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[1] The respondents filed arevised Bill of Costs on March 19, 2009 along with an affidavit of
disbursements and their written submissions. The original Bill of Costs was filed January 7, 2009
further to the filing of anotice of discontinuance by the appellants on November 1, 2008. A
timetable for the written disposition of the assessment of the respondents’ Bill of Costs was issued
on February 25, 2009. Counsel for both parties filed and served their written submissions within the

prescribed timeframe.
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[2] As noted by the appellants’ counsal, Rule 165 of the Federal Courts Rules dlows a party to
discontinue al or part of a proceeding. According to the cited jurisprudence, a party need not give
any explanation to the Court or the other party in doing so (Mayne Pharma (Cda) Inc. v. Pfizer
Canada Inc. 2007 FCA 1). The costs of a discontinuance are governed by Rule 402 of the Federal
Courts Rules: “Unless otherwise ordered by the Court or agreed by the parties, a party against
whom an action, application or apped has been discontinued or against whom a motion has been
abandoned is entitled to costs forthwith, which may be assessed and the payment of which may be

enforced asif judgment for the amount of the costs had been given in favour of that party”.

[3] The appellants unilaterally discontinued their notice of appea from adecision of Madam
Justice Hansen. In the absence of a Court decision ordering otherwise or an agreement by the

parties, Rule 402 alows the respondents to claim their costs and have them assessed.

[4] The respondents claimed three units under Item 21(a) for the preparation of their
representations on the motion to stay Madam Justice Hansen’ s decision. On October 31, 2008, the
said motion was dismissed with costs by the Court. Considering the criteria specified in Rule
400(3), | alow the number of units as claimed. The six units claimed under Item 26 (assessment of
costs) are reduced to three. | do not consider this assessment complex and it does not appear to have
required a substantial amount of work. With regard to the disbursements claimed, they are
supported by affidavit and al charges are deemed necessary to the conduct of this matter. The

amounts claimed are reasonable and are, therefore, allowed.



[5] The respondents’ bill of costsis alowed for atotal amount of $835.10.

“ Johanne Parent”
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Assessment Officer
Toronto, Ontario
May 5, 2009
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