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REASONS FOR JUDGMENT 

NOËL J.A. 

[1] This is an appeal from a decision of Justice Hughes (the Federal Court Judge), wherein he 

allowed an application for judicial review by the Canadian Wheat Board (the Wheat Board or the 

respondent) and declared that: Order in Council P.C. 2006-1092 dated October 5, 2006 (the 

Direction/Order) issued by the Governor in Council pursuant to subsection 18(1) of the Canadian 

Wheat Board Act, R.S.C., 1985, c. C-24 (the Act) was ultra vires the Act; violated the guarantee of 

freedom of expression under the Canadian Charter of Rights and Freedoms, Part I of the 

Constitution Act, 1982, c.11 (the Charter); and that there was no justification for the violation of 

that guarantee, and was therefore of no force and effect. 

Federal Court 
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[2] The Direction/Order was issued as a result of a disagreement between the federal 

government (the government) and the Wheat Board as to the Board’s future role, specifically 

whether it should retain its statutory monopoly. The policy of the government is to give producers, 

who are divided on the issue, a choice to market grain through the Wheat Board or through other 

means. The Wheat Board, on the other hand, wishes to retain its monopoly powers. 

 

BACKGROUND 

[3] The Direction/Order prohibits the Wheat Board from expending funds on advocating the 

retention of its monopoly powers. It reads: 

 
Her Excellency the Governor General 
in Council, on the recommendation of 
the Minister of Agriculture and Agri-
Food, pursuant to subsection 18(1) of 
the Canadian Wheat Board Act, 
hereby directs The Canadian Wheat 
Board to conduct its operation under 
the Act in the following manner: 
 

(a) it shall not expend funds, 
directly or indirectly, on 
advocating the retention of its 
monopoly powers, including the 
expenditure of funds for 
advertising, publishing or 
market research; and 

 
(b) it shall not provide funds to 
any other person or entity to 
enable them to advocate the 
retention of the monopoly 
powers of The Canadian Wheat 
Board. 

Sur recommandation du ministre de 
l'Agriculture et de l'Agroalimentaire et 
en vertu du paragraphe 18(1) (voir 
référence a) de la Loi sur la 
Commission canadienne du blé, Son 
Excellence la Gouverneure générale 
en conseil donne instruction à la 
Commission canadienne du blé 
d'exercer de la manière ci-après les 
activités prévues par cette loi :  
 

a) elle n'engagera aucuns fonds, 
de façon directe ou indirecte, 
notamment à des fins de 
publicité, de publication ou 
d'étude de marché, pour prôner 
le maintien de ses pouvoirs 
monopolistiques;  

 
b) elle ne versera aucuns 
fonds à quiconque – 
personne ou entité – pour 
lui permettre de prôner le 
maintien de ses pouvoirs 
monopolistiques.  
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[4] The Wheat Board maintains that this Direction/Order was issued without authority and is 

therefore illegal. The provisions of the Act, which are directly relevant to the authority of the 

Governor in Council to issue directions and the obligation of the directors and officers of the Wheat 

Board to comply with such directions, are as follows: 

 

Duty to comply 
3.12 (2) The directors and officers 

of the Corporation shall comply with 
this Act, the regulations, the by-laws 
of the Corporation and any directions 
given to the Corporation under this 
Act. 
 
 
Directions to the Corporation 

18. (1) The Governor in Council 
may, by order, direct the Corporation 
with respect to the manner in which any 
of its operations, powers and duties 
under this Act shall be conducted, 
exercised or performed.  

 
 

Directors 
(1.1) The directors shall cause the 

directions to be implemented and, in so 
far as they act in accordance with 
section 3.12, they are not accountable 
for any consequences arising from the 
implementation of the directions.  
 
 
Best interests 

(1.2) Compliance by the 
Corporation with directions is deemed 
to be in the best interests of the 
Corporation.  

… 

Obligation particulière 
3.12 (2) Ils doivent observer la 

présente loi et ses règlements, ainsi 
que les règlements administratifs de la 
Commission et les instructions que 
reçoit celle-ci sous le régime de la 
présente loi. 
 
 
Décrets 

18. (1) Le gouverneur en conseil 
peut, par décret, donner des instructions 
à la Commission sur la manière 
d’exercer ses activités et ses 
attributions.  

 
 

Administrateurs 
(1.1) Les administrateurs veillent à 

la mise en œuvre des instructions 
données à la Commission, mais ils ne 
peuvent être tenus pour responsables 
des conséquences qui en découlent si, 
ce faisant, ils observent l’article 3.12.  
 
 
Présomption 

(1.2) La Commission est, 
lorsqu’elle observe les instructions 
qu’elle reçoit, présumée agir au mieux 
de ses intérêts. 

 
[…] 



Page: 
 

 

4 

[5] The Regulatory Impact Analysis Statement (RIAS) which accompanied the issuance of the 

Direction/Order is also relevant: 

 
REGULATORY IMPACT 
ANALYSIS STATEMENT 

(This statement is not part  
of the Order)  

 
… 
 

A commitment was made during 
the 2006 federal election campaign 
to give western Canadian wheat and 
barley producers the option of 
participating voluntarily in the 
CWB. The CWB has taken a public 
position opposing marketing choice. 
It is important that the CWB, as a 
shared-governance entity, not 
undermine government policy 
objectives. This Governor in 
Council order directing the CWB 
not to spend money on advocacy 
activity will ensure that the CWB 
carries out its operations and duties 
in a manner which is not 
inconsistent with the federal 
government’s policy objectives. 
Direction Orders of this type may 
be made pursuant to the authority 
found in section 18 of the CWB 
Act. 
 
 
Alternatives 
The alternative would be to allow 
the CWB to spend funds towards 
advocating publicly against the 
policy goad of the federal 
government to give western grain 
producers the freedom to make their 

RÉSUMÉ DE L’ÉTUDE 
D’IMPACT 

DE LA RÉGLEMENTATION 
(Ce résumé ne fait pas partie du 

décret.) 
 

[…] 
 
Pendant la campagne électorale 
fédérale de 2006, l’engagement a été 
pris de laisser aux producteurs de blé et 
d’orge de l’Ouest canadien le choix de 
recourir ou non à l’entremise de la 
Commission. Cette dernière a pris 
position publiquement contre le libre 
choix du mode de commercialisation. 
Or, il est crucial que la Commission, en 
tant qu’organisme à régie partagée, ne 
mine pas les orientations stratégiques 
du gouvernement fédéral. Le décret 
donnant instruction à la Commission de 
ne pas consacrer de fonds pour prôner 
le maintien de son monopole, permet 
de garantir que celle-ci exerce ses 
attributions et activités d’une manière 
qui ne va pas à l’encontre de ces 
orientations. Le pouvoir de donner des 
instructions par décret est prévu à 
l’article 18 de la LCCB. 
 
 
Solutions envisagées 
L’autre solution envisagée est 
d’autoriser la Commission à consacrer 
des fonds à une prise de position 
publique contre l’orientation prise par 
le gouvernement fédéral, de donner aux 
producteurs de grain de l’Ouest 
canadien la possibilité de choisir les 
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own marketing and transportation 
decisions, and to allow them to 
participate voluntarily in the CWB. 
 
 
Benefits and Costs 
As the funds available to the CWB 
are the funds of producers, some of 
whom favour marketing choice, 
those funds should not be used for a 
campaign which is aimed at 
preserving the monopoly. Producers 
who are in favour of marketing 
choice will support action to protect 
producers’ funds from being used to 
advocate for retention of the 
monopoly. Producers who support 
the continuation of the monopoly 
and the CWB can be expected to 
oppose the Direction Order. The 
Direction Order will ensure that the 
Canadian values of conducting 
votes that are fair and democratic 
and that provide equal opportunity 
to all positions are respected by the 
CWB during the consultation 
process for determining the future 
direction of the CWB.  
 
 
The Direction Order does not 
prevent the CWB from spending 
funds to carry out its object of 
marketing grain in an orderly 
manner nor does it infringe on the 
rights of individual directors or 
CWB staff to make statements in 
public in their own name and 
without financial support from the 
CWB. It would, however, prohibit 
the spending of funds by the CWB 
for the purpose of advocating the 
retention or its monopoly powers 
and would prohibit the CWB from 

modes de commercialisation et de 
transport qui leur conviennent et, par le 
fait même, la possibilité de décider s’ils 
veulent ou non commercialiser leurs 
produits par l’entremise de la 
Commission. 
 
 
Avantages et coûts 
Puisque les fonds que gère la 
Commission proviennent des 
producteurs — dont certains sont en 
faveur d’un libre choix du mode de 
commercialisation de leurs produits –, 
ces fonds ne devraient pas servir une 
campagne visant à maintenir le 
monopole de la Commission. Les 
producteurs en faveur d’un libre choix 
appuieront les mesures visant à 
empêcher la Commission d’utiliser 
leurs fonds pour prôner le maintien de 
son monopole. Les producteurs en 
faveur du statu quo et de la 
Commission s’opposeront 
vraisemblablement, quant à eux, au 
décret. Ce dernier fera en sorte que les 
valeurs canadiennes qui consistent à 
tenir des votes justes et démocratiques 
et à donner une importance égale à 
tous les points de vue soient respectées 
par la Commission lors du processus de 
consultation visant à déterminer 
l’orientation future de la Commission. 
 
 
Le décret n’empêche pas la 
Commission d’engager des fonds pour 
l’exécution de son mandat, qui est 
d’organiser la commercialisation du 
grain, ni ne restreint le droit des 
administrateurs ou des employés de la 
Commission de faire, sans être 
rémunérés par elle, des déclarations 
publiques en leur propre nom. Le décret 
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funding third parties for that 
purpose. 
 

… 

 

interdit cependant à la Commission 
d’engager des fonds pour prôner le 
maintien de ses pouvoirs 
monopolistiques et de verser des fonds 
à des tiers à cette fin. 
 

[…] 
 

 

[6] It is useful to briefly consider the mandate of the Wheat Board, its operations and the 

circumstances which led to the present dispute. 

 

[7] The Wheat Board is a marketing agency created by the Act which has been granted 

marketing and regulatory powers to market grain for producers. Based in Winnipeg, it has 

approximately 460 employees and represents approximately 75,000 grain producers (Measner 

Affidavit, Appeal Book, Vol. I, p. 76, para. 26). Pursuant to the object set out in section 5 of the Act, 

the Wheat Board has control over the interprovincial and export trade of all wheat and barley in 

Canada, as well as control over the interprovincial and export of wheat and barley produced in the 

“designated area” (Martin Affidavit, Appeal Book, Vol. III, p. 870, para. 10). The “designated area” 

consists of the provinces of Manitoba, Saskatchewan and Alberta, and that part of British Columbia 

known as the Peace River District. 

 

[8] The Wheat Board pays producers an initial price set by regulation on delivery and may 

make adjustment payments, with the approval of the Governor in Council, as the crop production 

for that year is sold. The government is required to guarantee certain funds during certain periods. 

At the end of a crop year, or “pooling period”, the total receipts from selling the grain in the pool, 
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less expenses of the Wheat Board associated with its operations attributable to that grain, are 

remitted to the producers. The Wheat Board determines what expenses are charged to the pool 

accounts and paid for by producers (Reasons, para. 36; Martin Affidavit, Appeal Book, Vol. III, p. 

874, para. 17). 

 

[9] Under the scheme, no one may move wheat and barley destined for domestic human 

consumption from one province to another, or for export, without the approval of the Wheat Board 

(Martin Affidavit, Appeal Book, Vol. III, p. 874, para. 18). These prohibitions combined with the 

Wheat Board’s obligation to market grain under Part III have historically been described as the 

“single desk” (Ritter Affidavit, Appeal Book, Vol. V, p. 1778, para. 10). 

 

[10] The Act was amended in 1998 with the result that the Wheat Board ceased to be an agency 

of the Crown (the 1998 amendments). In particular, subsection 4(2) of the Act now expressly 

provides that the Wheat Board is not an agent of the Crown or a Crown Corporation. Pursuant to 

section 47.1 the designated Minister under the Act (the Minister) must consult with the board of 

directors and conduct a producer vote prior to the introduction of legislation to amend the 

application of Parts III or IV of the Act to particular grains. 

 

[11] The 1998 amendments also provided for the establishment of a 15 member board of 

directors. Ten of the directors are elected directly by producers, four are appointed by the Governor 

in Council on the recommendation of the Minister and the remaining director, the President and 

Chief Executive Officer of the Wheat Board, is appointed by the Governor in Council, following 
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prior consultation with the board of directors (Reasons, paras. 31 and 36). As a result, the majority 

of the directors are elected by producers. 

 

[12] At the same time, the statutory authority of the Governor in Council to issue directions 

pursuant to subsection 18(1) was maintained by the 1998 amendments and subsections 3.12(2), 

18(1.1), 18(1.2) were added (these are reproduced at the beginning of these Reasons).  

 

[13] The Federal Court Judge describes the disagreement between the government and the 

directors of the Wheat Board as follows (para. 44): 

 
… whether the Wheat Board should retain its monopoly powers, that is, operate as a 
“single desk”, a view taken by a majority of the board of directors of the Wheat Board, or 
whether there should be an open market or some form of dual marketing as an 
intermediate position. 
 

 

[14] The position of the government was stated in a letter dated April 11, 2006 sent to the 

President of the Wheat Board (Reasons, para. 44): 

 
The new Conservative government has been clear on its intent to allow for voluntary 
participation in the Canadian Wheat Board. Once implemented, this policy will allow 
farmers the freedom to make their own marketing and transportation decisions. As the 
Minister responsible for the Board’s conduct, I would appreciate the co-operation of the 
Board’s management and directors in complying with this new direction, the policy of the 
Government of Canada. 
 
I would note that all communication and promotional material issued on behalf of the Board 
should clearly reflect Government policy. In addition, it is inappropriate for an agency of the 
Government to spend producers’ money on activities that could be regarded as partisan in 
nature. The recent advertising campaign encouraging producers to write the Minister could 
be regarded as a political activity. 
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I look forward to working with you and the Board in a transition plan to ensure a strong 
marketing option for farmers who choose to make use of the Canadian Wheat Board. 
 

 

[15] There followed a series of letters in which the Wheat Board declined to “reflect government 

policy” (Reasons, para. 45) and the matter culminated with the issuance of the Direction/Order on 

October 5, 2006. 

 

THE FEDERAL COURT DECISION 

[16] The Federal Court Judge noted that a determination as to the true nature of the Wheat Board 

was essential to the resolution of the application, particularly since the 1998 amendments (Reasons, 

para. 27). 

 

[17] After reviewing the 1998 amendments (Reasons, paras. 30, 31 and 33), the Federal Court 

Judge noted that the previous Crown Corporation was replaced by a new Corporation, with a board 

of fifteen directors charged with the task of directing and managing the affairs of the Corporation, 

but who are nonetheless obliged to follow directions given by the government of the day. This is 

clear from the addition of subsections 18(1.1) and (1.2) by the 1998 amendments. The Federal Court 

Judge also noted earlier in his Reasons that subsection 3.12(2) requires the directors and officers to 

comply with any direction given under the Act (Reasons, paras. 32 and 35). 

 

[18] In describing its operations, the Federal Court Judge explained that the Wheat Board 

receives, handles and sells grain, and distributes the proceeds, after deductions to the producers. The 

government is required to guarantee certain funds during certain periods, it gets paid out once most 
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money is received from the sales, and will suffer liability only if there is a shortfall. Thus, the 

producers provide the stock-in-trade of the Wheat Board and the government guarantees funding 

(Reasons, para. 36). 

 

[19] The Federal Court Judge understood the Attorney General to argue “that the government has 

financial exposure under the Act and is therefore entitled to protect its financial interests by way of 

direction” (Reasons, para. 38). He acknowledged that it would be prudent to make an appropriate 

direction if there is a genuine concern with the preservation of funds or the reduction of risk of loss 

(idem). 

 

[20] According to the Federal Court Judge, the Direction/Order was couched in terms of 

expenditure of funds. However nowhere in the record was there any evidence that genuine 

consideration was given to the nature or extent of the funds that were in issue or at risk (Reasons, 

para. 43). 

 

[21] The Federal Court Judge went on to find that despite its apparent purpose, the 

Direction/Order was primarily intended to silence the Wheat Board “… in respect of any promotion 

of a “single desk” policy that it might do.” (Reasons, para. 46). He further noted that an Order that is 

“apparently directed to one purpose, [but] is really directed to a different purpose [is] not within the 

scope of the enabling statute, properly construed” (Reasons, para. 48). 
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[22] The Federal Court Judge insisted that it may be appropriate for a direction to be issued to 

constrain or direct the expenditure of funds where it is demonstrated that there is a real concern that 

the obligation of Parliament to make good upon a significant shortfall of money is likely to occur. 

However, no such situation had been shown to exist on the record before him (Reasons, para. 49). 

According to the Federal Court Judge, the true purpose was to silence the Wheat Board, and this 

purpose is not authorized. He therefore concluded that the Direction/Order was ultra vires and of no 

effect (Reasons, para. 50). 

 

[23] Although this conclusion was dispositive of the issue before him, the Federal Court Judge 

went on to consider whether the Direction/Order was also in breach of the Charter. The issue in this 

case was whether the Wheat Board is an entity that can seek the protection of the Charter, thereby 

allowing it to invoke the right of freedom of expression provided by section 2(b) (Reasons, paras. 

53 and 54). 

 

[24] According to the Federal Court Judge, the purpose and effect of the Direction/Order was to 

restrict a particular form of expression, namely advocacy against government policy respecting the 

Wheat Board. If the Wheat Board were an entity entitled to invoke the Charter, the Direction/Order 

would be invalid for that reason (Reasons, para. 55). 

 

[25] The Federal Court Judge then quoted a passage from the decision of the Supreme Court in 

Godbout v. Longueuil (City), [1997] 3 S.C.R. 844 at paragraph 47 (Godbout), which held that 
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certain entities, although not strictly speaking “governmental” could be held to be accountable 

under the Charter. He said (Reasons, para. 58): 

 
What the Supreme Court is recognizing is that an entity other than that which is not 
strictly the government or one of its agencies, can be said to be the government if certain 
factors such as degree of control, are evident. It must therefore be equally true that an 
entity that is not clearly the government or one of its agency (sic) that is subject to 
government control over what would otherwise be independent action, must be in those 
circumstances, able to invoke the Charter. 
 

 

[26] Applying this reasoning, the Federal Court Judge held that the Wheat Board, as constituted 

since the 1998 amendments, is not government and as such, can claim Charter protection. Since the 

Direction/Order is not authorized under the Act and impinges on freedom of expression, he held that 

it violates section 2(b) of the Charter (Reasons, para. 59). 

 

[27] Finally, the Federal Court Judge held that the Direction/Order is not saved under section 1 of 

the Charter (Reasons, para. 60). 

 

ISSUES RAISED ON APPEAL 

[28] The appellant contends that the reasoning of the Federal Court Judge on both the vires and 

the Charter issue is fundamentally flawed. With respect to the vires issue, the appellant contends 

that the Federal Court Judge further erred by conducting his analysis on the basis that the authority 

provided under subsection 18(1) is limited to the protection of government funds and in holding that 

the Direction/Order was issued for an improper purpose. 
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[29] In this respect, the appellant acknowledges that the purpose of the Direction/Order was to 

prevent the Wheat Board from spending the money of producers to promote a “single desk” policy. 

However, the appellant submits that this comes within the authority conferred on the Governor in 

Council by subsection 18(1) of the Act and within the scheme of the Act as a whole. According to 

the appellant, the Federal Court Judge in his lengthy reasons did not confront the broad grant of 

authority conferred by that provision and explain why the Direction/Order was not authorized. 

 

[30] The appellant asserts that it never took the position before the Federal Court Judge that the 

Direction/Order was issued for the purpose of protecting government funds. The appellant argues 

that the Federal Court Judge’s conclusion that the “true” purpose of the Direction/Order was 

concealed is without foundation. In this respect, the appellant stands by the contents of the RIAS. 

 

[31] With respect to the Charter issue, the appellant contends that the Federal Court Judge erred 

both in failing to undertake the analysis required by the case law in order to determine if the Wheat 

Board is part of the government and in concluding that the Wheat Board, a creature of statute and 

subject to substantial control, is somehow to be treated as having Charter rights exercisable against 

government. 

 

[32] The respondent for its part takes the position that the Federal Court Judge came to the proper 

conclusion on both the vires and the Charter issues. In asserting this position, it essentially stands 

by the Reasons of the Federal Court Judge. 
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[33] With respect to the vires issue, the respondent supports the Federal Court Judge’s finding 

that despite being presented as a measure directed towards control of funds, the Direction/Order was 

“motivated principally to silencing the Wheat Board in respect of any promotion of a “single desk” 

policy that it might do” (Memorandum of the respondent, para. 35). 

 

[34] According to the respondent, the Federal Court Judge proceeded on proper principle when 

he held that the use of subsection 18(1) to restrain expenditures might, in certain circumstances, be 

appropriate and accord with the purpose and object of the Act (idem, para. 41). However, the 

Federal Court Judge properly restrained the exercise of discretion by the Governor in Council 

given that it acted “with an improper intention in mind” (idem, para. 62). “Shortly put, if a power 

granted for a certain purpose is used for another, the power has not been validly exercised” 

(idem, para. 63). 

 

[35] With respect to the Charter issue, the respondent contends that the Federal Court Judge 

correctly held, for the reasons that he gave, that the Wheat Board is entitled to Charter protection 

and that the Direction/Order breaches the Wheat Board’s right to free expression and cannot be 

justified under section 1 of the Charter. 

 

ANALYSIS 

[36] Turning first to the vires issue, the Court must determine on a standard of correctness 

whether the Direction/Order was authorized by the power delegated to the Governor in Council 

pursuant to subsection 18(1) of the Act (Dunsmuir v. New Brunswick, 2008 SCC 9, para. 59).  
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[37] It is well settled law that when exercising a legislative power given to it by statute, the 

Governor in Council must stay within the boundary of the enabling statute, both as to empowerment 

and purpose. The Governor in Council is otherwise free to exercise its statutory power without 

interference by the Court, except in an egregious case or where there is proof of an absence of good 

faith (Thorne’s Hardware Ltd. v. The Queen, [1983] 1 S.C.R. 106, p. 111; Attorney General of 

Canada v. Inuit Tapirisat et al., [1980] 2 S.C.R. 735, p. 752). 

 

[38] The Federal Court Judge in this case conducted his analysis on the basis that subsection 

18(1) provides authority for constraining or directing the expenditure of funds and found, as a fact, 

that the appellant had failed to show that the Governor in Council had a genuine concern relating to 

the protection of government funds. He said in this regard (Reasons, para. 49): 

 
… it may well be appropriate for a direction to be issued to constrain or direct the 
expenditure of funds for a proper purpose where it has been demonstrated that there is a 
real concern that the obligation of Parliament to make good upon a significant shortfall of 
money is likely to occur. No such situation has been demonstrated on the evidence in the 
record. 
 

 

[39] Earlier on, he expressed the same view in the following terms (Reasons, para. 43): 

 
The direction is couched in terms of expenditure of funds, however nowhere in the record 
is there any evidence that genuine consideration was given to the nature or extent of 
funds that were in issue or at risk. … 
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[40] In the end, the Federal Court Judge found: “that the directive is motivated principally to 

silencing the Wheat Board in respect of any promotion of a “single desk” policy that it might do” 

(Reasons, para. 46). 

 

[41] The appellant does not take issue with this last conclusion. He acknowledges that the 

purpose of the Direction/Order is to prevent the Wheat Board from using producer funds to 

advocate a “single desk” policy. However, the appellant takes issue with the premise upon which 

the Federal Court Judge conducted his analysis and the suggestion (Reasons, para. 48) that this 

purpose was hidden under the guise of a financial concern. 

 

[42] The Federal Court Judge does not explain why he conducted his analysis on the basis that 

the authority for issuing directions is aimed at protecting government funds. On a plain reading, 

subsection 18(1) is not restricted to the protection of funds. While certain actions, such as those with 

financial implications that could affect the government are explicitly subject to government 

approval (see for instance paragraphs 6(1)(c), 6(1)(d) or 9(1)(b)), subsection 18(1) is not so limited. 

This provision allows the Governor in Council to issue directions “… with respect to the manner in 

which any of its operations, powers and duties … shall be conducted, exercised or performed.” On 

its face, the power to direct extends to the full range of activity which the Act authorizes the Wheat 

Board to conduct. To the extent that the Federal Court Judge was of the view that the authority so 

conferred is aimed at protecting government funds, he erred. 
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[43] The Federal Court Judge also appears to have understood that the Direction/Order was 

intended to protect government funds (Reasons, para. 38). However, counsel for the appellant did 

not recall taking this position before the Federal Court Judge and counsel for the respondent was 

unable to point to anything on the record indicating that such a position had been taken. 

 

[44] The purpose of the Direction/Order is apparent from its wording and is further set out in the 

RIAS which accompanied its issuance. The use of the RIAS in ascertaining the purpose of delegated 

legislation is well established (RJR – MacDonald Inc. v. Canada (Attorney General), [1994] 1 

S.C.R. 311, paras. 90 and 91; Friesen v. Canada, [1995] 3 S.C.R. 103, para. 63; Bayer Inc. v. 

Canada (Attorney General) (1999), 87 C.P.R. (3d) 293 (F.C.A.), para. 10). 

 

[45] The plain purpose of the Direction/Order, when read together with the RIAS, is to ensure 

that the Wheat Board no longer advocates a mandate that is at odds with government policy using 

funds made available to it under the Act. Nowhere is it made to appear that the purpose is to protect 

funds. The suggestion by the Federal Court Judge that the true purpose of the Direction/Order was 

concealed under the guise of a non-existent financial purpose is, with respect, misconceived. 

 

[46] The first step in a vires analysis is to identify the scope and purpose of the statutory 

authority pursuant to which the impugned order was made. This requires that subsection 18(1) be 

considered in the context of the Act read as a whole. The second step is to ask whether the grant of 

statutory authority permits this particular delegated legislation (Jafari v. Canada (Minister of 

Employment and Immigration), [1995] 2 F.C. 595, para. 14). 
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[47] Turning to the first step, subsection 18(1) is very broad. As noted, it authorizes the 

government, through the auspices of the Governor in Council, to direct the Wheat Board with 

respect to the full range of activity conducted by the Wheat Board.  

 

[48] Counsel for the respondent argued that the 1998 amendments implicitly limit the broad grant 

of authority set out in subsection 18(1). He referred in particular to the fact that the Wheat Board 

ceased to be an agent of the Crown or a Crown Corporation (subsection 4(2)), that the majority of 

the directors was henceforth elected by producers (subsection 3.02(1)), and that the Minister 

responsible for the Wheat Board was bound by statute to consult with the board of directors and 

conduct a producer vote before introducing legislation affecting the monopoly created under the Act 

(section 47.1).  

 

[49] These changes do point to an increased role for the board of directors. However, when these 

amendments were brought, subsection 18(1) was not only preserved but strengthened. Beyond 

subsection 3.12(2) which sets out the directors’ duty to comply with any direction given pursuant to 

subsection 18(1), subsection 18(1.2) was added to provide that compliance with a direction is 

“deemed” to be in the best interest of the Wheat Board. At the same time, the directors were 

relieved from liability which could arise from such compliance (subsection 18(1.1)).  

 

[50] When regard is had to the 1998 amendments as a whole and the fact that since that time, the 

majority of the directors are elected by producers, it becomes clear that subsection 18(1) was 

intended to provide the Governor in Council with the authority to direct the Wheat Board on any 
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matter of governance in the event of a disagreement with the board of directors. By requiring that 

this authority be exercised formally and in public, by Order in Council, Parliament ensured that the 

government would be accountable politically for the use made of that authority. The repository of 

the power and the mode of its exercise reinforce the broad scope of the authority set out in 

subsection 18(1) and Parliament’s intent that the government should retain the ultimate power to 

decide in the event of a disagreement. 

 

[51] I should add that given the importance of the 1998 amendments, the fact that the power to 

direct has never been used over the Wheat Board’s objection and that directions have been resorted 

to sparingly (21 times over the last 45 years) (Measner Affidavit, Appeal Book, Vol. I, p. 74, para. 

17) is of no significance for the purpose of this proceeding. 

 

[52] The second question is whether the Direction/Order comes within the ambit of subsection 

18(1). This requires an identification of the purpose of the Direction/Order. As noted, the purpose 

can be gleaned from the Direction/Order itself as well as the RIAS: the Wheat Board is directed not 

to expend funds accruing to it under the Act to advocate retention of its monopoly powers or to 

provide such funds to other persons to enable them to do so (see para. 3 above). The 

Direction/Order being limited to the use of funds, individual directors and staff of the Wheat Board 

remain free to advocate the view of their choice without financial support from the Wheat Board 

(RIAS, supra, para. 5). 
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[53] The Direction/Order also appears to be consistent with the Act read as a whole. Pursuant to 

section 5, the Wheat Board’s mandate is to market, in interprovincial and export trade, grain grown 

in Canada. To carry out this mandate, the Wheat Board is given extraordinary powers over grain 

producers, including the requirement that producers sell their wheat and barley to the Wheat Board, 

and the authority to deduct corporate expenses before remitting proceeds to the producer. The 

authority to deduct corporate expenses from the pools is set out in subsection 33(1) of the Act. None 

of the expenses listed pertain to advocacy by the Wheat Board on matters of public policy. 

 

[54] If advocacy by the Wheat Board on matters of public policy using producer funds is within 

its corporate objects, it could only be by virtue of the general power set out in paragraph 6(k), which 

empowers the Wheat Board “generally to do all such acts and things as may be necessary or 

incidental to carrying on its operations under [the] Act”. 

 

[55] However, even if such a right exists, it is subject to the authority set out in subsection 18(1). 

I note in this respect that beyond the unlimited scope of the power to direct and its mandatory 

nature, compliance with a direction is “deemed” by the Act to be in the best interest of the Wheat 

Board (subsection 18(1.2)). 

 

[56] It follows that, after the Direction/Order was issued, spending producer funds to advocate a 

“single desk” was no longer in the best interest of the Wheat Board for purposes of the Act. If intra 

vires, the spending restriction embodied in the Direction/Order has the same effect as if it was 

written in the Act itself. That is the inescapable effect of subsection 18(1.2). 
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[57] I therefore conclude that the Direction/Order comes within the ambit of subsection 18(1) 

and that the Federal Court Judge erred in holding otherwise. 

 

[58] The same reasoning disposes of the Charter issue. The conclusion reached by the Federal 

Court Judge on this aspect of the case is that the Wheat Board is entitled under the Act to use 

producer funds to advocate its own view and that preventing the Wheat Board from exercising that 

right, as the Direction/Order purports to do, infringes on the Wheat Board’s freedom of expression 

as guaranteed by section 2(b) of the Charter (Reasons, para. 59). 

 

[59] The Wheat Board is a creature of statute and as such, it has no powers, rights and duties save 

those bestowed on it by the Act. Since I have found that as a result of the Direction/Order the Wheat 

Board has no authority under the Act to use producer funds to advocate against government policy, 

there is no Charter right to protect pursuant to section 2(b). In this respect, counsel for the 

respondent acknowledged that his case was premised on the assumption that the Act does permit the 

expenditure of funds for advocating a “single desk”. 

 

[60] The question whether a body having some of the trappings of government, such as the 

Wheat Board, can seek the protection of the Charter therefore needs not be answered in the present 

appeal. However, the Court should not be taken as endorsing the reasoning of the Federal Court 

Judge on this point. 
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[61] For these reasons, I would allow the appeal with costs, set aside the decision of the Federal 

Court Judge and giving the judgment which he ought to have given, I would dismiss the application 

for judicial review with costs. 

 

 

“Marc Noël” 
J.A. 

 
“I agree. 
       John M. Evans J.A.” 
 
“I agree. 
       Carolyn Layden-Stevenson J.A.” 
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