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EVANSJ.A.

[1] We are not persuaded that the Motions Judge, Deputy Judge Teitelbaum, exercised his
discretion to dismiss the appellant’ s application for an order of prohibition for abuse of processin a
manner that warrants our intervention. The Motions Judge’ s decision is reported as Pfizer Canada

Inc. v. Novopharm Ltd., 2008 FC 674.
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[2] Counsel argues that the Motions Judge erred in characterizing the appellant’ s application for
an order of prohibition against the respondent as a collateral attack on the earlier decision in Pfizer
Canada Inc. v. Apotex Inc. (2007), 59 C.P.R. (4™) 183, 2007 FC 26, aff' d. 60 C.P.R. (4™ 177, 2007
FCA 195. In that decision, Justice O’ Rellly dismissed Pfizer’ s application for an order of
prohibition against Apotex, finding that Pfizer had failed to overcome Apotex’ s allegation that the

patent in question in that case (and in this case) was invalid.

[3] Whether or not Justice Teitelbaum erred as aleged, the fact that, as aresult of itsown

mistake, Pfizer failed in its application against Apotex to adduce relevant evidence, which it now
wishesto rely on inits present application for a prohibition against Novopharm, is an inadequate
basis for distinguishing the decision of this Court in Sanofi-Aventis v. Novopharm Ltd. (2007), 59

C.P.R (4™ 416, 2007 FCA 163.

[4] For these reasons, the appeal will be dismissed with costs.

“John M. Evans’
JA.
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