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NADON J.A.

[1] We are satisfied that the evidence does not show that the applicant breached his employer’s
policy regarding drugs and alcohol. More particularly, athough it is conceded that the applicant
drank during the evening prior to the date fixed by his employer for an alcohol and drug test, the
result of the test does not support the view that the applicant either drank or took drugs in a quantity

exceeding the permissible levels of concentration set out in the employer’ swritten policy.
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[2] Thus, in the circumstances, we fail to see the basis upon which one could conclude that the
applicant lost his employment due to abreach of his employer’ s policy amounting to misconduct.
The Commission’ s evidence resulting from telephone conversations with a representative of the
employer to the effect that the employer had a“0 tolerance policy” regarding alcohol and drugs

appearstotally at odds with the written policy itself adduced in evidence.

[3] In conclusion, we are of the view that it was unreasonable to conclude, as both the Board
and the Umpire did, that the applicant had lost his employment because of misconduct. The

evidence before them was totally insufficient to support such a conclusion.

[4] Thejudicia review application will therefore be alowed, the Umpire' s decision dated May
12, 2010, will be set aside and the matter will be returned to the Chief Umpire or his designate for
redetermination on the basis that there was no evidence capabl e of supporting a conclusion that the

applicant lost his employment by reason of misconduct.

[5] The applicant shall have his costs, which are hereby fixed at the sum of $1,748.24

“Marc Nadon”
JA.
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