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[1] Thisisan appeal by Taxpro Professiona Corporation and Hari Nesathurai (the appellants)
from adecision of the Federal Court wherein Mr. Justice Mandamin (the applications judge) ruled
that some of the documents which they were called upon to produce pursuant to aformal demand
made under paragraphs 231.2(1)(a) and (b) of the Income Tax Act, R.S.C. 1985, c. 1 (5" Supp.) (the

Act), were not covered by solicitor-client privilege and therefore had to be produced.
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[2] At issue before the applications judge were 31 documents which had been placed in aseded
envelopein order to preserve their confidentiaity pending hisreview. After athorough analysis of
the case law with afocus on the particularities of the documents, he concluded that 27 were subject

to solicitor-client privilege and four were not.

[3] The appellants challenge the applications judge’ s finding with respect to three of these four

documents. By order of this Court, the documents have remained sealed pending the disposition of

the appedl.

[4] In explaining why he held that the documents in issue were not privileged, the applications
judge was careful not to reved their contents. After having pointed out the difference between facts
that have an independent existence and privileged communications, he concluded that the three
documentsin question were not subject to solicitor-client privilege because they involved “financia
matters without any indication or suggestion that legal advice is being sought or given” (reasons,

para. 50).

[5] The appellants contend that in so holding the applications judge failed to have regard to
context. The suggestion is that although the documents looked upon in isolation might be viewed as
unrelated to the legal advice given, this ceases to be the case when the matter is considered in

context.
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[6] | have carefully reviewed the documents in question, context in mind. The context shows
that there exists a solicitor-client relationship between Mr. Nesathurai and his client but it does not
put into question the conclusion reached by the applications judge. To the extent that the appellants
are of the view that thereisalink between the legal advice given and the financial mattersreveaed
by the documents, it was incumbent upon them to point out what it was. | note in this respect that

the legal advice given in the course of solicitor-client relationship is part of the sealed record.

[7] The appellants further argued that the applications judge erred in failing to hold that the
issuance of the formal requirement in this case was an abuse of process and was barred by the
doctrine of issue estoppel. Although these issues were raised before the applications judge, he did

not address them in his reasons.

[8] In support of these arguments, counsel for the appellantsindicated that thisisthe third time
that clients of Mr. Nesathurai are targeted by the tax authorities. Highlighting these other instances,
counsdl referred to the decisions of the Federal Court in Canada (Minister of National Revenue —
M.N.R.) v. Welton Parent Inc., 2006 FC 67, [2006] F.C.J. No. 117 and Nesathurai v. Canada

(Minigter of National Revenue—M.N.R.), 2008 FC 177, [2008] F.C.J. No. 220.

[9] Thefirst of these cases involved a requirement to produce information with respect to
unnamed persons pursuant to subsection 231.2(2) of the Act. The information sought included the
names of the clients of three lawyers who had given legal advicein the context of an offshore plan,

one of these lawyers being Mr. Nesathurai. The Court found that providing the names of the clients
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would be tantamount to disclosing the nature and contents of the legal advice which the lawyers
provided to these clients. It therefore held that the names were privileged and did not have to be

disclosed.

[10] Inthe second instance, Mr. Nesathurai was served with afurther request, thistime under
subsection 289(1) of the Excise Tax Act, R.S.C. 1985, c. E-14, seeking information which, if not
precisely the same asin thefirst case, was of the same nature or type. Relying on the doctrine of
issue estoppdl, the Court quashed the requirement, without prejudice to the Minister to serve anew

request without seeking to obtain the names of Mr. Nesathural’ s clients.

[11]  Turning to the appellants arguments in the present case, no issue estoppel can arise from
these two prior decisions as the issue which they address does not arise in this case. Indeed, the
request with which we are concerned does not pertain to unnamed persons and the identity of Mr.

Nesathural’ s client is common knowledge.

[12] Astothe argument that the issuance of the forma demand is an abuse of process, itis
noteworthy that thisisthe third time that clients of Mr. Nesathurai have been the object of formal
demands. However, thisaloneis not aground for abuse of process. In order to obtain the relief
which they claim, it was incumbent upon the appellants to establish that the respondent is resorting

to its statutory powers for an improper purpose. No such evidence has been adduced in this case.



[13] | would dismissthe appeal with costs.

“l agree
J.D. DenisPdletier JA."

“1 agree
Carolyn Layden-Stevenson JA.”

“Marc Nogl”
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JA.
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