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[1] Thisisan appea by Marian Javor of ajudgment of the Tax Court of Canada (2010 TCC
578) dismissing appeals of assessments under the Income Tax Act, R.S.C. 1985, c. 1 (5™ Supp.) for
2003, 2004 and 2006. Mr. Javor did not file income tax returns for those years. In 2009, the Minister
of Nationa Revenue assessed histax liability for those years based on T4 dips and other
information received by the Minister. The assessment included alate filing penalty and interest. For

the following reasons, | would dismiss the appedl.
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[2] The amount of taxable income as determined by the Minister for each of 2003, 2004 and
2006 includes an amount of $536. The Minister determined that Mr. Javor was required by section
146.01 of the Income Tax Act to repay that amount to his registered retirement savings planin each
of those years, failing which the amounts were required to be included in hisincome for income tax
purposes. The Minister’ s position is that this repayment obligation arose because in 1997, Mr. Javor
withdrew approximately $8,000 from his registered retirement savings plan to buy ahome. The

relevant statutory provisions are summarized in the next paragraph.

[3] The amount in aregistered retirement savings plan typically consists of amounts contributed
to the plan by its owner, who claims a tax deduction for the amount contributed. The contributed
amounts are invested by the plan administrator to earn income free of tax. Generally, any amount
withdrawn from aregistered retirement savings plan must be included in the plan owner’ sincome
for the year of the withdrawal. However, section 146.01 of the Income Tax Act provides an
exception for amounts withdrawn from aregistered retirement savings plan that are used to buy a
home. Such withdrawals are not required to be included in incomein the year of withdrawal, subject
to the condition that the withdrawn amount must be repaid to the registered retirement savings plan
ininstalments over a 15 year period. If the repayment required for a particular year is not made, the
amount of the missed repayment must be included in the person’sincome for that year for income

tax purposes.

[4] Mr. Javor admits that he withdrew approximately $8,000 from his registered retirement

savings plan in 1997 to buy ahome, but he takes the position that the statutory repayment obligation
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does not apply to him, and therefore the income inclusion provision does not apply either. His
position isrooted in the order of ajudge of the Ontario Superior Court of Justice issued June 19,

2001 in amatrimonial matter.

[5] It appears that the June 19, 2001 order granted Mr. Javor’ s former spouse the proceeds of
the sale of the matrimonia home, and that the order was made solely on the basis of material filed
by or on behalf of Mr. Javor’ s former spouse because Mr. Javor’ s pleadings were struck. Mr. Javor
allegesthat the factual information on which the June 19, 2001 order was made was false or
midleading. His submissions on this point are not entirely clear, but | infer that the information
before the judge who made the June 19, 2001 order does not take into account the fact that the home
was acquired with money withdrawn from Mr. Javor’ s registered retirement savings plan that he has

acontinuing obligation to repay.

[6] Mr. Javor has drawn a number of conclusions from the June 19, 2001 order which have led

him to challenge the reassessmentsin issue.

[7] Mr. Javor argues that the June 19, 2001 order precludes him from filing income tax returns

and that if he files an income tax return in the face of the June 19, 2001 order he will be in contempt
of court or will be acting unlawfully. Mr. Javor is mistaken about what the June 19, 2001 order says,
and about itslegal consequences. Nothing in the June 19, 2001 order says or impliesin any way that

Mr. Javor cannot file hisincome tax returns, or that if he files hisincometax returns he will bein
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contempt for court or will be acting unlawfully. More importantly, the Ontario Superior Court of

Justice does not have the legal authority to stop anyone from filing income tax returns.

[8] Mr. Javor argues that the June 19, 2001 order relieved him of the legal obligation to repay
the 1997 registered retirement savings plan withdrawal, or that it shifted the obligation to his former
spouse, and therefore he should not be required to suffer any income inclusion for faillure to make
the repayment. Again, Mr. Javor is mistaken. The June 19, 2001 order does not say or imply
anything of that kind. And again, the Ontario Superior Court of Justice does not have the legd
authority to relieve anyone of the legal obligation to repay money withdrawn from aregistered

retirement savings plan to buy ahome, or the obligation to pay tax on missed repayments.

[9] Mr. Javor argues that because the facts about the registered retirement savings plan
withdrawal and hisresulting liability were not appropriately taken into account when the June 19,
2001 order was made, he has been deprived of the benefit of the registered retirement savings plan
withdrawal and therefore should not have to repay it or to pay tax on it. Mr. Javor is mistaken. His
obligation to repay the money withdrawn from his registered retirement savings plan to buy a home,
or to pay tax on any missed repayments, exists regardless of what may have happened to the home
that was bought with the withdrawn money, or what may have happened to the proceeds of sale. It
isnot legaly relevant to Mr. Javor’ sincome tax obligation that the home was sold, or that a court

order granted Mr. Javor’ s former spouse the entire proceeds of the sale.
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[10] Mr. Javor arguesthat he should have no liability to repay the withdraw amounts, and
therefore no tax liability in respect of the missed repayments, because he was precluded from
participating in the hearing that led to the June 19, 2001 order. That argument must be rejected.
There are many possi ble explanations as to why Mr. Javor did not participate in the hearing that led
to the June 19, 2001 order, and it isimpossible to determine from the record before this Court why
that occurred or whether it occurred because of a procedura mistake made by the Ontario Superior
Court of Justice. But even if there was an error of somekind, it does not matter. | repeat: as a matter
of law the Ontario Superior Court of Justice does not have the legal authority to relieve Mr. Javor of
his obligation to repay the 1997 registered retirement savings plan withdrawal, or his obligation to

pay tax on the missed repayments.

[11]  Mr. Javor argues that the June 19, 2001 order was based on the fraud of hisformer spouse,
her lawyer, the judge, or some combination of them. The fraud, according to Mr. Javor, consists of
their disregard of the facts relating to his withdrawal of money from his registered retirement
savings plan to buy the home and his continuing obligation to repay the money. The record
discloses no evidence of fraud by anyone, and for the reasons aready explained, even if the June 19,
2001 order was made without regard to the facts about the withdrawal of money from Mr. Javor’s
registered retirement savings plan, he would not be relieved of his obligation to repay the amount
withdrawn in1997 from his registered retirement savings plan, or his obligation to pay tax on the

missed repayments.
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[12] For dl of these reasons, the Tax Court judge made no error in concluding that thereis no
basisin law or fact for dlowing Mr. Javor’ s appeal of the income tax assessments for 2003, 2004

and 2006.

[13] Inhisappedl to this Court, Mr. Javor raised a number of procedura issues. His main point
relates to two subpoenas that the Tax Court judge quashed. The subpoenas had been issued at Mr.
Javor’srequest to hisformer spouse and to an official of the Law Society of Upper Canada,
requiring them to attend the Tax Court proceedings to give evidence. Mr. Javor argues that the Tax

Court judge erred in quashing the subpoenas. | do not agree.

[14] Mr. Javor’ s belief that hisformer spouse and an official of the Law Society of Upper
Canada could give relevant evidence isincorrect. It isbased on his misunderstanding of the law
relating to his obligation to repay the amounts he withdrew in 1997 from his registered retirement
savings plan to buy ahome, and his obligation to pay tax on any missed repayments, al of which
are explained above. Having carefully reviewed the transcript of the Tax Court proceedings, it is
readily apparent that the subpoenas were appropriately quashed. Nothing in the record, and nothing
Mr. Javor said in the Tax Court or in this Court, establishes that either of the subpoenaed individuals

could have tegtified to anything that was legally relevant to Mr. Javor’sincome tax liability.

[15] Mr. Javor alleges that the Tax Court judge followed an unfair procedure when considering
whether to quash the subpoenaissued to hisformer spouse. That allegation is not supported by the

evidence. The transcript discloses that the Tax Court judge was informed by Registry staff that Mr.
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Javor’sformer spouse had presented herself at the Registry in response to the subpoena. She was
allowed to remain in a private meeting room while the propriety of the subpoenawas discussed in
open court. Mr. Javor failed to state what evidence his former spouse could have offered that was
legally relevant to hisincome tax appeals. The procedure followed by the judge in these unusual
circumstances was appropriate and resulted in no prejudice to Mr. Javor. As previously explained,
his understanding that her evidence might be relevant was based on an incorrect understanding of

the law.

[16] Mr. Javor has asked this Court, as he asked the Tax Court, to submit acomplaint to the
Canadian Judicial Council about the Ontario judge who dealt with his matrimonial matter, and a
complaint to the Law Society of Upper Canada about the lawyer who acted for hisformer spousein
the matrimonial matter. The Tax Court judge refused to do so, and this Court must also refuse. |
appreciate that Mr. Javor is strongly of the view that the judge and the lawyer acted improperly, but
the record before this Court discloses no evidence can reasonably support that belief. In any event,
we generally do not consider it appropriate to file complaints against judges or lawyers with respect

to alleged misconduct in proceedings before other courts.

[17] Mr. Javor alleges that Tax Court judgment isfatally flawed by bias, areasonable
apprehension of bias, or excessive interventions and interruptions on the part of the judge. A careful

review of the transcript and judgment reveals no support for that allegation.



Page: 8

[18] Finaly, Mr. Javor disputes hisliability to pay alate filing penalty and interest. However, he
does not dispute that he failed to file hisincome tax returns on time, and he has no valid basis for
disputing the amount of tax assessed. It necessarily followsthat heisliable for interest and late

filing penalties.

[19] | would dismissthe appeal with costs.

“K. Sharlow”

JA.
“1 agree.
J.D. Denis Pdletier JA.”

“1 agree.
David Stratas J.A.”
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