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REASONS FOR JUDGMENT OF THE COURT
(Delivered from the Bench at Regina, Saskatchewan, on June 4, 2012)

DAWSON J.A.

[1] This is an appeal from an order of the Federal Court, rendered on August 8, 2011 in Court
File T-2193-09, which certified an action asa class action. The appeal is brought by the members of
the class. For the reasons which follow, we are of the view that the appeal should be allowed

because the Judge failed to give reasons for the order he made.!
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The Facts

[2] In the 1950s the Sakimay First Nation surrendered a portion of its reserve lands that abutted
Crooked Lake, Saskatchewan for the purpose of having the government of Canada develop and then
lease the land as cottage lots. In 1995, the Minister of Indian Affairs and Northern Development
delegated certain authority to the Band Council and Chief of the Sakimay First Nation. As a result,
the Sakimay First Nation received the authority to enter into and administer leases granted in respect

of the land surrendered by the First Nation.

[3] The appellants are lessees or assignees under a form of lease referred to as the 1980 Lease in

respect of cottage lots located on land surrendered by the Sakimay First Nation.

[4] The 1980 Lease contains arent adjustment clause which allows the rent to be adjusted every

five years for an ensuing five-year term. One such five-year term expired on December 31, 2009.

[5] Prior to December 31, 2009, between November 28 and November 30, 2009, Lease or
Permit Rent Notices were mailed to the appellants by the Sakimay First Nation. The notices set out
the annual rent for the ensuing five-year term and stated that the rent was due on January 30, 2010.
Accompanying correspondence advised that the annual rent was due and payable on January 1 of
each year. Another enclosure stated that the rent could be paid by April 1, 2010, subject to a $50 late
administration charge, and that payments received after April 1, 2010 would be assessed a $100 late

administration charge (appeal book, pages 183-186).



Page: 6

[6] The 1980 Lease allows tenants to refer to the Federal Court any dispute concerning the
amount due under the lease within 60 days of receipt of a rent increase notice (clause 2.01, appeal
book, page 130). The appellants filed a statement of claim challenging increased rental rates on

December 29, 2009.

[7] Clause 2.01 of the 1980 Lease also provides (underlining added):

(...) If the Tenant disagrees with the amount of rent so fixed by the Minister,
and if the Tenant has paid all rents currently due, including any increase thereof
determined as aforesaid and if the Tenant is not in default under any covenants of the
Lease, the Tenant shall have the right within sixty (60) days from the date of the
Notice of such determination to refer the matter of the Federal Court of Canada
pursuant to Section 17(3) of the Federal Court Act for determination of the rent for
the ensuing five (5) year period in question on the above basis, provided that any
monies for rent received by the Minister prior to the determination of the rent by the
Court shall be part payment and shall not be construed to have fixed or determined
or otherwise affected the determination of the rent for the ensuing five (5) year
period in question. PROVIDED FURTHER that after determination by the Federal
Court aforesaid any amount paid by the Tenant with respect to the ensuing five (5)
year period in question shall be adjusted in accordance with such determination by
way of rebate or additional payment.

[8] In their statement of claim the appellants sought the following relief:

a) A declaration as to the Defendant holding the legal rights and responsibilities
in the said Leases;

b) A declaration that the purported rental notices for the 1991 Leases submitted
by the Defendant to the Plaintiffs for 2010 are invalid, void or are otherwise
of no force or effect;

C) A declaration that the Defendant lacked the jurisdiction to set the rental rates
applicable to the Plaintiffs for the 1991 Leases;

d) An injunction prohibiting the Defendant from setting the annual rental rates
for the Plaintiffs under the 1991 Leases until such time as all conditions
precedent have been satisfied,
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e) A declaration by this Honourable Court setting the rental rates or a
formulation for setting the rental rates applicable to the Plaintiffs and
Defendant for the years 2010 through to 2014, inclusive;

1j] An order for costs in favour of the Plaintiffs;
0 Such further and other relief as counsel may advise and this Honourable
Court may allow.
[9] In its statement of defence and its amended statement of defence, the Crown put in issue the
appellants’ right to ask the Federal Court to determine the amount of the rent. The Crown asserted
that some, if not all, of the appellants had not paid all rent currently due as required by clause 2.01

of the 1980 Lease.

[10] Intheir reply to the statement of defence the appellants asserted that in the event they were
in default there was a waiver of strict compliance by virtue of the payment options provided to them

allowing for payment post-dating the commencement of their action.

[11] Intheir amended reply to the amended statement of defence, the appellants asserted that any
breach of the 1980 Lease was caused by the defendant. They further asserted that if they were in

default, they were entitled to relief from forfeiture as a result, among other things, of the following:

0) The 1980 leases required Her Majesty the Queen to provide the Plaintiffs
subject to a 1980 lease with its rental determination no less than 60 days and
not more than 90 days prior to January 1, 2010 and it failed to do so;

i) Notall 1980 tenants received the 2010 rental notices prior to commencement
of the within action;

if) The rental notices that were mailed to 1980 tenants were dated
approximately one month subsequent to their issuance and, given the 60 day
limitation period found in the 1980 leases, left the Plaintiffs subject to the
1980 leases little time to meet strict compliance;
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V) The Plaintiffs under the 1990 leases believed there to be tentative
arrangement between the Plaintiffs and Her Majesty the Queen, or their
representatives, regarding an interim rental arrangement in January, 2010,
which was subject to ratification, and ratification failed in or about April,
2010;

V) Her Majesty the Queen, or their representatives, had not in the past enforced
strict compliance with payment due dates;

Vi) Her Majesty the Queen, and its representatives, refused inquiries from the
Plaintiffs when requested to provide a copy of a lease to which they were
subject, thereby preventing the Plaintiffs subject to a 1980 lease from
determining their legal obligations;

vii)  Her Majesty the Queen, or its representatives, provided the Plaintiffs subject
to 1980 leases with a variety of payment options, including payment options
both before and after January 31, 2010, with options to pay interest and/or
service charges. The Plaintiffs subject to 1980 leases say that they have
complied with one of those payment options.
[12]  While the parties agreed in principle that the action could proceed as a class action, they

could not agree upon the wording of the certification order. The appellants therefore moved before a

judge of the Federal Court for an order certifying the action as a class action.

[13]  The respondent Crown, at paragraph 19 of its memorandum of fact and law, lists the
pleadings and submissions that were before the judge on the appellants’ motion for certification and
| reproduce the list:

. April 21,2010 — (Canada) Statement of Defence

. June 24, 2010 — (Appellants) Memorandum of Factand Law in Support of
Certification

. July 15,2010 — (Appellants) Reply to Canada’s Statement of Defence

. October 22, 2010 — (Canada) Memorandum of Factand Law Opposing
Certification
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. November 29, 2010 — (Canada) Amended Statement of Defence
. January 12,2011 — (Canada) Supplemental Memorandum of Factand Law

. January 26, 2011 — (Appellants) Supplemental Memorandum of Fact and
Law

. January 27,2011 — (Appellants) Amended Reply to Canada’s Amended
Statement of Defence

. April 26,2011 — (Canada) Draft Certification Order

. April 26,2011 — (Appellants) Draft Certification Order

[14] To this we would add that also before the Judge were the statement of claim and the
affidavits filed by the appellants and the respondent Crown in respect of the motion for certification.
Of this material, only the pleadings and the two affidavits are contained in the appeal book filed on

this appeal.

The Decision of the Federal Court

[15] Notwithstanding the volume of material before the Court and the dispute between the parties
as to the proper terms of the certification order, the Judge gave no reasons for his decision. Instead,
the parties advised, he simply adopted the terms of the draft certification order provided by the

Crown.

[16] Onthis appeal the appellants challenge paragraphs 5 and 6 of the certification order which

state:



The relief claimed by or from the 1980 Members is:

@ The Court determine the rental rate applicable to them under the
1980 Leases, or assignments thereof, for the period of January 1,
2010 through December 31, 2014.

(b) In the event that the 1980 Members were contractually obliged to
pay the entire rent set by the Defendant prior to commencing the
action, the 1980 Members rely on relief from forfeiture, waiver,
and/or estoppel by virtue of the payment options provided to them
allowing for payment post-dating the commencement of this action.

The common questions of law or fact for the 1980 Members are as follows,
and questions (a) to (c) below are to be heard and determined prior to
determining question (d) below:

@ Were the 1980 Members contractually obliged to pay in full the rent
set by the 2009 notice of the 2010 calendar year prior to commencing
this action, in order for the Court to determine their rental rate for the
January 1, 2010 to December 31, 2014 period?

(b) If the answer to (a) is “yes”, did the Defendant waive strict
compliance with the contractual obligation in (a) by the wording of
the 2009 notice, which allowed payment of the 2010 rents by
January 30 or 31, 2010, thereby entitling the 1980 Members who
paid by these dates to have the Court determine the rental rate for the
January 1, 2010 to December 31, 2014 period?

(© If the answer to (a) is “yes”, is the Defendant estopped from relying
on the contractual obligation in (a) by the wording of the 2009
notice, which allowed payment of the 2010 rents by January 30 to
31, 2010, thereby entitling the 1980 Members who paid by these
dates, to have the Court determine the rental rate for the January 1,
2010 to December 31, 2014 period?

d) If the answer to (a) is “yes”, canthe 1980 Members rely on relief
from forfeiture from the contractual obligation in (a) by the wording
of the 2009 notice, which allowed payment of the 2010 rents by
January 30 or 31, 2010, thereby entitling the 1980 Members who
paid by these dates, to have the Court determine the rental rate for the
January 1, 2010 to December 31, 2014 period?

e Based on the determination of the analysis above which 1980
Members are in default of an obligation to pay the 2010 rent, and
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which are entitled to have the Court make a rental determination for
the January 1, 2010 to December 31, 2014 period?

® If the answers above result in the Court determining the rent for any
of the 1980 Members, what is the appropriate methodology and/or
formula for determining the fair market values for January 1, 2010
through December 31, 2014 under the 1980 Lease?

9 What is the application of the appropriate methodology and/or
formula to each of the 1980 Members who is entitled to have the
Court determine the fair market rental value?

[17]  The appellants seek an order:

a) That paragraph 5(b) of the Certification Order of August 8, 2011 be set aside
and replaced with relief claimed as set forth in the Amended Reply of the
Plaintiffs whereby the application for relief from forfeiture, waiver and/or
estoppel are not preliminarily contingent upon payment options provided to
the Plaintiffs;

b) That paragraphs 6(b), 6(c), and 6(d) of the Certification Order be set aside
and replaced with relief claimed as set forth in the Amended Reply of the
Plaintiffs is not preliminarily contingent upon the payment of 2010 rents by
January 30 or 31, 2010;

c) That the first paragraph of paragraph 6 of the Certification Order be set aside
and replaced with an Order whereby all issues in relation to the 1980
members go to trial together and it be left to the Trial Judge to determine
whether any individual issues remain outstanding following trial or whether
any further subclasses are necessary for the purpose of making a decision
following trial,

d) That appropriate amendments are ordered to the Notice of Class Certification
and Class Member “Opt Out” form following conclusion of this appeal.
[18] The respondent asserts a typographical error in paragraph 6 of the order. According to the
respondent, paragraph 6 should read that questions (a) to (e) are to be determined prior to

question (). With that correction the respondents asked that the appeal be dismissed.
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The obligation to give reasons

[19] InR.v.Sheppard, 2002 SCC 26, [2002] 1 S.C.R. 869, the Supreme Court of Canada
confirmed that a trial judge has no general duty to provide reasons for a decision “when the finding
Is otherwise supportable on the evidence or where the basis of the finding is apparent from the

circumstances” (paragraph 4, citing R. v. Barrett, [1995] 1 S.C.R. 752 at page 753).

[20] InR.v.R.E.M., 2008 SCC51,[2008]3S.C.R. 3, the Supreme Court of Canada reiterated
that a court of appeal “considering the sufficiency of reasons should read them as a whole, in the
context of the evidence, the arguments and the trial, with an appreciation of the purposes or
functions for which they are delivered” (paragraph 16). At paragraph 17, the Supreme Court wrote:

These purposes are fulfilled if the reasons, read in context, show why the
judge decided as he or she did. The objectis not to show how the judge arrived at his
or her conclusion, in a “watch me think” fashion. It is rather to show why the judge
made that decision. The decision of the Ontario Court of Appeal in Morrissey
predates the decision of this Court establishing a duty to give reasons in Sheppard.
But the description in Morrissey of the object of a trial judge’s reasons is apt.
Doherty J.A. in Morrissey, at p. 525, puts it this way: “In giving reasons for
judgment, the trial judge is attempting to tell the parties what he or she has decided
and why he or she made that decision” (emphasis added). What is required is a
logical connection between the “what™ -- the verdict -- and the “why” -- the basis for
the verdict. The foundations of the judge’s decision must be discernable, when
looked at in the context of the evidence, the submissions of counsel and the history
of how the trial unfolded.

[21] While Sheppardand R.E.M. arose in the context of criminal prosecutions, these principles
apply as well to civil cases. See, for example, Merck Frosst Canada Ltd. v. Canada (Health), 2012
SCC 3 at paragraph 233; Brokenhead First Nation v. Canada (Attorney General), 2011 FCA 148,

419 N.R. 2809.
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[22] Moreover, in Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2S.C.R.
817 at paragraph 43, the Supreme Court stated “it is now appropriate to recognize that, in certain
circumstances, the duty of procedural fairness will require the provision of a written explanation for

a decision.”

Application of these principles to this appeal

[23]  Judges of the Federal Court generally recognize the salutary nature of reasons. Equally, they
recognize that in some cases detailed reasons are not required; a speaking order, where the reasons
are supplied in brief preambles contained in the order, or an endorsement in an order, may be

sufficient.

[24] Inthe present case, the Judge departed from this practice and the principles set out above.

For that reason, his order cannot stand.

[25] Atthe outset, we would observe that the parties have not put before us either the written
submissions made to the Judge or the proposed certification orders. This failure significantly
hampers the ability of this Court to consider the certification order in the context of the record
before the Judge. To illustrate, in the absence of the full record how is this Court to deal with the

Crown’s assertion that paragraph 6 of the Judge’s order contains a typographical error?

[26] Turning to the Judge’s failure to give reasons, in their amended reply the appellants set out
seven bases on which they asserted they should be relieved from forfeiture. We are unable to

discern why the Judge only included one basis in paragraph 5(b) of his order. While the Crown
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proffers a theory for this, in our view the record is equally consistent with the conclusion that the

Judge simply failed to have regard to the appellants’ amended reply.

[27]  In short, nothing in the order, read in light of the record before us, demonstrates that the

Judge grappled with the live issues and key arguments before him.

[28]  The next matter to be considered is how such error is to be remedied. One alternative is to
return the matter to the Federal Court. The other alternative is for us to actas a court of first instance
and make the necessary findings of fact and determinations of law. We would decline to do so for
two reasons. First, as this Court noted in Brokenhead at paragraph 52, that is not our usual role.
Second, and more importantly, we do not have before us the record that was before the Federal

Court.

[29] Forthese reasons, the appeal will be allowed, the order of the Federal Court Judge will be

set aside, and the matter will be returned to the Chief Justice of the Federal Court so that it may be

heard and determined by a different judge.

[30] Given our reasons for allowing the appeal, the parties should assume their respective costs.

“Eleanor R. Dawson”
J.A.

1. At the conclusion of oral argument, we adjourned for two hours to consider our decision.
We returned and delivered these reasons from the Bench, excluding the recitation of the uncontested
facts and the quoted passages. The factual recitation was outlined and the quoted passages were
referenced in our oral reasons.
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