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REASONS FOR JUDGMENT

DAWSON J.A.

[1] Thisis an appeal from adecision of the Federal Court. In thorough and thoughtful reasons
(2011 FC 911, 337 D.L.R. (4™) 467) the Federal Court dismissed an application for judicial review
of adecision, made on November 4, 2010, by the Office of the Superintendent of Financia

I nstitutions Canada (Superintendent) not to give fresh consideration to eight issues raised by the

appellants.

Factual Backqground

[2] As noted by the Federal Court Judge, the parties have engaged in along-running dispute
over an actuaria surplus accumulated in a defined benefit employee pension plan. The dispute has
been adjudicated upon by judges of the Supreme Court of British Colombia, the British Colombia
Court of Appeal, the Supreme Court of Canada, the Federal Court and this Court. At the
commencement of the hearing we were advised by counsel for the appellants that we were the 27th,

28th and 29th judges required to rule on this dispute.
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[3] Thefacts are carefully set out in the decision of the Federa Court. For the purpose of this

appedl it is sufficient to note the following:

1. The appellants are members of the Premier Pension Plan (Plan) which has been
administered by the respondent since it purchased the appellants’ former employer,
Premier Communications Ltd., in 1980.

2. Following litigation between the partiesin the courts of British Columbia, in 2006
the Supreme Court of Canada ruled in Buschau v. Rogers Communications Inc.,
2006 SCC 28, [2006] 1 S.C.R. 973, that the appellants were not permitted to
terminate the pension fund trust under the rulein Saundersv. Vautier because
provisionsin the Pension Benefits Sandards Act, 1985, R.S.C. 1985, c. 32
(2™ Supp.) (Act) displaced the common law rule (Supreme Court reasons
paragraphs 26 and 28). The Supreme Court aso found that the Superintendent was
best placed to determine whether the Plan had been terminated under the Act, or
whether it should be terminated under the Act (Supreme Court reasons
paragraphs 47-57).

3. Following this decision, the appellants requested that the Superintendent terminate
the Plan or declare it already terminated. The respondent sought approval from the
Superintendent of amendments which would open the Plan to new employees.

4, On April 27, 2007, the Superintendent decided both requests. The Superintendent
approved the amendments sought by the respondent, and refused to terminate the

Plan or declare it to have been terminated.
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The appellants sought judicial review of the decision of the Superintendent. While
initially successful in the Federa Court (2008 FC 1023, [2008] F.C.J. No. 1283), on
appeal this Court set aside the decision of the Federal Court (2009 FCA 258, 393
N.R. 337) thusrestoring the decision of the Superintendent.

Thereafter, the Supreme Court refused |eave to appeal from the decision of this
Court ([2009] S.C.C.A. No. 457).

On June 30, 2010, the appellants submitted eight questions to the Superintendent
which were said to have not been addressed by the Superintendent in her earlier
decision or which were said to have arisen since that decision. The questions are set
out by the Judge at paragraph 37 of her reasons.

The decision of the Superintendent not to give fresh consideration to a number of
issuesisfully described at paragraphs 39 to 45 of the Judge' s reasons. Thiswas the
decision which was the subject of the application for judicia review before the

Federal Couirt.

The Decision of the Federal Court

[4]

For the purpose of the issues raised on this apped, the decision of the Federal Court may be

summarized as follows.

[3]

The Judge began by describing some of the key terms of the Plan: (1) the respondent could

amend the Plan; (2) Plan assets could only be used for the exclusive benefit of Plan members;

(3) the Plan permitted, but did not require, that an actuarial surplus be used to increase members
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benefits, and (4) an actua surplusrealized on termination of the Plan wasto be “distributed [ ...]
among the remaining Members’. She then reviewed the many previous court decisions rendered in

the context of the on-going dispute and summarized the Superintendent’ s 2010 decision.

[6] The Judge went on to address the eight questions the appellants had put before the
Superintendent. She found the Superintendent’ s conclusion that the appellants' first four questions
had previously been decided was reasonable. She then considered whether the Superintendent had

jurisdiction to reconsider aprior decision.

[7] Since the Act neither permits nor prohibits reconsideration of a past decision and since the
doctrine of issue estoppel appliesto decisions of administrative tribunals, the Judge concluded that
the Superintendent could exercise discretion under that doctrine to reopen a previoudy decided
issue. The Judge then applied the doctrine of issue estoppdl to the facts before her and found that the
three pre-conditions of issue estoppel were met. In her view, the only reasonable conclusion open to

the Superintendent was that the appellants were estopped from re-litigating questions 1 to 4.

[8] At paragraph 84 of her reasons, the Judge wrote:

In the circumstances of this case, given the Superintendent’ s reasonable
determination that the first four questions raised by the applicants were the same
guestions as had previously been determined, the only reasonable course of action
available wasto find that the applicants were estopped from raising the issues again.
The Superintendent’ s 2007 Decision had been judicially reviewed and appealed up
to the Federal Court of Apped. It was only when the Supreme Court of Canada
refused to grant leave that the applicants came back to the Superintendent with their
re-formulations of, substantially, the same questions. This is tantamount to an abuse
of process. Thislitigation has been ongoing, in one form or another, for over 15
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years. The public interest in finality is strong. In these circumstances, a

determination that issue estoppel appliesto prevent the applicants from re-raising

guestions one to four was the only decision available to the Superintendent within

the range of possible, acceptable outcomes defensible in respect of the facts and law.
[9] The Judge then considered the appellants’ submission that the Supreme Court’ sdecision in
Nolan v. Kerry (Canada) Inc., 2009 SCC 39, [2009] 2 S.C.R. 678 had changed the law so that she
should exercise her discretion not to apply issue estoppel. She concluded that Nolan did not “ change

the law in any way that is relevant to the questions at issue here.” Nolan smply re-iterated the

Supreme Court’ s statements in Buschau.

[10] It followed that while the Superintendent possessed discretion to reopen a past decision,

pursuant to the doctrine of issue estoppel the Superintendent had not erred by refusing to reconsider

the appellants’ previoudy decided questions.

The Issues on Appeal

[11] The appellants frame the issues on this appedl to be:

1 Are the appellants precluded by the doctrine of issue estoppel from relitigating the
issue of their “exclusive’ entitlement to the surplusin the Plan on termination of the
plan, and the issue of whether Rogers is entitled to use the said surplusto cover its

contribution obligations for any new employeesit addsto the Plan?

2. If the appellants are entitled to relitigate the above issues “and the court agrees that

the original members (and they alone) are solely and exclusively entitled to the
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surplus on termination and Rogers cannot use the surplus for its contribution
obligations for the new employees, should the judgment of [the Federal Court]
herein be restored and the case sent back to the Superintendent to reconsider the
remedy of termination or should this court exercise its power to do what the

Superintendent should have done and terminate the plan”?

[12]  With respect to the first issue, the appellants do not deny the applicability of the doctrine of
issue estoppel. Rather, they submit that there are specia circumstances which should permit them to

reopen the questions decided against them previoudy by this Court. The special circumstances are

said to be that:
1 The previous decision of this Court was made “in ignorance of the binding S.C.C.
decision in Nolan and was therefore made per incuriam’;
2. This Court “itself left consderable uncertainty as to what conclusions it reached

regarding Rogers right to ‘get at the surplus’™”; and,

3. This Court “ appeared to take the unprecedented step of following the minority rather

than the mgjority opinion inthe SC.C.".

The Procedura Mations

[13] Two interlocutory motions were presented at the hearing of the appedl. In thefirgt, the
appellants moved to introduce new evidence as well as evidence the Federal Court Judge refused to

admit. This motion was opposed by the respondent. In the second, the respondent sought leave to
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file an affidavit in opposition to the appellants motion and, if the appellants were given leavetofile

new evidence, the respondent sought leave to file the same affidavit as evidence on the appeal.

[14]  Judgment was reserved on these motions. In this portion of the reasons | now deal with these

interlocutory motions.

[15] Asexplained above, thisisan appea from adecision of the Federa Court sitting in judicial
review of adecision of the Superintendent. Judicia review isnormally conducted on the basis of the
record before the decision-maker. Additional evidence may be admitted on issues of procedura
fairness and jurisdiction (Ontario Assn. of Architectsv. Assn. of Architectural Technologists of
Ontario, 2002 FCA 218, [2003] 1 F.C. 331, at paragraph 30). The evidence the appellants seek to
adduce does not go to issues of jurisdiction or procedura fairness and no basis has been established

for supplementing the tribunal record.

[16] Whilethis, by itsdlf, isasufficient ground on which to dismiss the appellants motion, | also
find that the evidence the appellants seek to adduce is not relevant to the issue of whether the
doctrine of issue estoppel appliesto the questions raised by the appellants. Moreover, to the extent
the appellants seek admission of evidence the Judge refused to admit, it is clearly not fresh

evidence.
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[17] | would therefore dismissthe appellants’ interlocutory motion. As the substantive relief
sought in the respondent’ s motion was contingent upon the appellants' motion being successful, |

would dismiss this motion aswell.

Consideration of the Issues Raised on Appeal

[18] Asnoted above, on this appeal the appellants do not dispute that the three pre-conditions to
the operation of issue estoppel are present. Rather, they argue that specia circumstances should

permit them to reopen issues previously decided against them by this Court.

[19] Themain point advanced by the appellantsis that the prior decision of this Court must be
deemed to have been overruled by the decision of the Supreme Court of Canadain Nolan, (a

decision released approximately one month prior to the issuance of the decision of this Court).

[20] The Judge dedlt with this submission at paragraphs 85 to 88 of her reasons:

85. The applicants argue, however, that the applicable law has changed since
the Superintendent’ s 2007 Decision in such away that the Superintendent was
required, in her 2010 Decision, to exercise her discretion not to apply issue
estoppel. While it istrue that a change of law may warrant dispensing with issue
estoppel in certain circumstances (Hockin v Bank of British Columbia (1995),
3BCLR (3d) 193, 123 DLR (4th) 538 (CA)), | do not find that there has been a
change of law in the current case. Neither the decision of the Supreme Court of
Canadain Nolan, nor the decision in Burke, change the law in any way that is
relevant to the questions at issue here.

86.  Themajority in Nolan, above, considered, among other things, the
guestion of whether an employer could take contribution holidays with respect to
adefined contribution component of a pension plan based on an actuarial surplus
that had accumulated in a defined benefit component. The members of the
defined benefit component analogized their situation to the situation at issue in
Buschau I11. They pointed to the fact that the majority in Buschau I11 had
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indicated that re-opening the Premier Plan to new members, and allowing
contribution holidays in respect of those new members, would be * problematic”.
The Court found this analogy to be unconvincing. It indicated that the
circumstances in Buschau |11 were different and proceeded to outline those
circumstances. It explained how the respondent had unsuccessfully attempted to
merge the Premier Plan into the Rogers plan and how the BCCA in Buschau Il
had found that re-opening the plan to new members would be improper. It
indicated, “ Deschamps J.’ s remark about re-opening the plan being problematic
was made in this context.”

87. Nolan only re-iterated what was already stated by the Supreme Court in
Buschau 111, that it was “problematic” for the respondent to re-open the Premier
Plan, given the previous decisions of the BC Courts. Neither the Court in
Buschau 111, nor the Court in Nolan went beyond this - the question asto
whether the respondent was in fact entitled to re-open the Premier Plan remained
unanswered. The Superintendent did answer it, however, in her 2007 Decision
and she found that re-opening the Premier Plan was acceptable based on the
plan's terms and the PBSA. The Federal Court of Appeal, in Buschau 1V, upheld
that decision as being reasonable.

88.  Therefore, asit relates to the applicants’ circumstances, the Nolan

decision contains nothing new and, as a result, the Superintendent cannot be

faulted for not addressing it in her decision.
[21] Inmy view, the Judge s analysisis correct in law and there is no basis for our intervention.
Put at its smplest, in the passages relied upon by the gppellants in Nolan, the Supreme Court
described what it had previoudly decided in Buschau. Nothing was said that modified that earlier
decision. As such, Nolan cannot have overruled this Court’ s decision in Buschau. | note that this
Court’ s decision in Buschau and the Supreme Court’ s dismissal of the application for leave to
appeal from that decision happened after the Supreme Court’ s decision in Nolan. Indeed, in their
leave application, the appellants submitted that Nolan changed this Court’s decision in Buschau, and

that this Court had erred by relying on the minority decision of the Supreme Court in Buschau, but

the Supreme Court did not grant leave.
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[22] Inora argument, counsel for the appellants acknowledged that the other two grounds said to
constitute specia circumstances were “nove”. In my view, aleged deficiencies or uncertaintiesin
the reasons given in support of a prior final decision cannot, as a matter of law, constitute special
circumstances so as to oust application of the doctrine of issue estoppdl. If thiswere so, there would
be no finality to any decision. Any disappointed litigant could point to something in the earlier
reasons and assert this as aground for reopening the decision. That we are the 27th, 28th and 29th
judgesto consider the appellants’ entitlement to an actuaria surplus shows the importance and

salutary nature of the principle of finality of litigation.

[23] It followsthat the Judge made no error in finding that the appellants were not entitled to

relitigate the issues previously decided against them. It further followsthat it is not necessary to

consider the appellants’ submissions on remedy.

Conclusion and Costs

[24] For these reasons, | would dismiss the appeal with costs.

[25] Therespondent seeks costs on a solicitor and client basis. It submits that this appeal
congtitutes an abuse of process and that a strong statement must be made by way of an award of

solicitor and client costs.

[26] | am not convinced that an award of solicitor and client costsisjustified on the facts before

us. Such costs are awarded only on rare occasions, for example where a party has displayed
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reprehensible or scandal ous conduct. In my view, the appellants’ conduct cannot be so

characterized.

[27] | amequaly satisfied, however, that the appellants’ efforts to relitigate issues that this Court
has previoudly decided against them warrants an elevated order of costs. For that reason, | would
order that, if not agreed, costs be assessed at the top of column V of the table to Tariff B of the

Federal Courts Rules.

Postscript

[28]  After the hearing we received unsolicited supplementary written submissions from the
appellant. These submissions concern one aspect of the issue of relitigation and issues relating to
costs. The respondent objects to the Court considering them. The respondent’ s objection is well-
founded but, in any event, the unsolicited submissions do not affect in any way the outcome or the

reasons for dismissing this appedl.

“Eleanor R. Dawson”
JA.

“1 agree.
Johanne Gauthier JA.”

“1 agree.
David Stratas J.A.”
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