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[1] The Crown is appealing the order of a case management judge of the Federal Court 

dismissing its motion to dismiss an action for delay. 
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[2] An order granting or denying a motion to dismiss an action for delay is a discretionary 

decision that must stand in the absence of an error of law or principle, or a failure to exercise the 

discretion judicially: see, for example, Elders Grain Co. v. Ralph Misener (The), [2005] 3 F.C.R. 

367 (F.C.A.), at paragraph 13. The issue is not whether this Court would have allowed the 

Crown’s motion, but whether it was unreasonable for the judge to have dismissed it. 

 

[3] The Crown argues that the order under appeal should be set aside because it is based on a 

number of factual errors. The judge did not give written reasons, but recited some facts in the order 

itself. The factual statements are cryptic, in some cases to the point of inaccuracy. However, having 

reviewed the material filed in the Federal Court on the motion to dismiss, we are not persuaded that 

the factual errors are sufficiently serious to warrant appellate intervention. Nor are we persuaded 

that the judge’s decision was wrong in law, or that he failed to exercise his discretion judicially. 

 

[4] For these reasons, the appeal will be dismissed, in the circumstances without costs. 

 

 

"K. Sharlow" 
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