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STRATAS J.A.

[1] Mr. Upshall applies for judicial review of the decision dated November 16, 2011 of the
Pension Appeals Board (appeal CP26876). The Board upheld the decision of the Review Tribunal
which upheld the Minister’s division of pension credits between Mr. Upshall and his ex-spouse

under section 55.1 of the Canada Pension Plan, R.S.C. 1985, c. C-8.
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[2] Section 55.1 of the Plan provides that the Minister must divide “unadjusted pensionable
earnings,” colloquially known as “pension credits,” equally between spouses upon divorce except in
certain specified circumstances, none of which are relevant here. Upon application, absent those
specified circumstances, the equal division of pension credits is mandatory. As explained in this
Court’s earlier decision in Runchey v. Canada (Attorney General), 2013 FCA 16, and as the Board

explained below, in certain circumstances, this can cause unfairness to one ex-spouse.

[3] Before the Board, Mr. Upshall asked that the Minister’s division of pension credits be set
aside and be done on a different basis. In particular, Mr. Upshall urged that the pension credits be
adjusted before the division is carried out by applying the child rearing provisions of the Plan to his

ex-spouse. The Board noted that the provisions of the Plan do not permit this.

[4] Before the Board, Mr. Upshall attempted to argue that, by not permitting this, section 55.1
of the Plan was discriminatory, contrary to section 15 of the Charter, and thus, of no force or effect.
The Board declined to entertain the constitutional argument because Mr. Upshall had failed to serve

a notice of constitutional question. Accordingly, the Board dismissed Mr. Upshall’s appeal.

[5] In his judicial review in this Court, Mr. Upshall seeks to argue the constitutionality of
section 55.1 of the Plan. He cannot do this. He can raise the constitutional issue before us only if he
properly raised it before the Board and the Board determined it: Okwuobi v. Lester Pearson School
Board, 2005 SCC 16, [2005] 1 S.C.R. 257. Okwuobi recognizes that if an administrative tribunal
has the jurisdiction to determine a constitutional issue, the constitutional issue must first be

determined there.



Page: 3

[6] In any event, Mr. Upshall’s constitutional argument — that the interaction between section
55.1 and the child rearing provisions of the Plan causes unfairness that is discriminatory under
section 15— must fail for two reasons. First, Mr. Upshall has not offered any evidence to show that
the interacting provisions discriminate in the sense described by the Supreme Court in cases such as
Quebec (Attorney General) v. A., 2013 SCC 5 and Withler v. Canada (Attorney General), 2011
SCC 12,[2011] 1 S.C.R. 396. Second, Mr. Upshall’s argument in this case is identical to that of the
unsuccessful applicant in Runchey, supra. In that case, this Court rejected the applicant’s

submissions that the interacting provisions discriminate under section 15.

[7] In our view, the only remedy for the unfairness Mr. Upshall identifies is an amendment to

provisions of the Plan.

[8] Therefore, despite the able and articulate submissions of Mr. Upshall, we shall dismiss his

application. The respondent has not sought its costs and so none shall be ordered.

"David Stratas"

JA.
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