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[1] This is an appeal of the decision of Justice Hughes (2013 FC 985) dismissing the application
of Novartis Pharmaceuticals Canada Inc. under the Patented Medicines (Notice of Compliance)

Regulations (SOR/93-133) for an order prohibiting the Minister of Health from issuing a notice of
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compliance to Cobalt Pharmaceuticals Company for a generic version of a drug containing
zoledronic acid to be administered in once-yearly doses for the treatment of osteoporosis, until after

the expiry of Canadian Patent No. 2,410,201.

[2] Cobalt alleged that the 201 patent is invalid for want of patentable subject matter. Justice
Hughes found that allegation to be justified because the claims essentially are for a method of
medical treatment asexplained in Tennessee Eastman Co. v. Commissioner of Patents, [1974] SCR

111. Novartis argues that this conclusion is wrong in law. | do not agree.

[3] To accept the argument of Novartis it would be necessary to conclude in the face of
Tennessee Eastman thata method of medical treatment is patentable subject matter, or to conclude
that Justice Hughes misconstrued the patent. Having carefully considered the argument of Novartis

and the authorities to which the Court was referred, | am unable to reach either conclusion.

[4] For that reason, | would dismiss the appeal with costs.

“K. Sharlow”

JA

“T agree
Wyman W. Webb J.A.”

“T agree
D. G. NearJ.A.”
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