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REASONS FOR JUDGMENT

Bédard J.

[1] The Appellant assigned his assets on November 9, 2000. These assets
included woodland that the Appellant's trustee in bankruptcy sold to 9082-3345
Québec Inc. (the "payor") on December 20, 2000. The payor's shareholders were
Jean-Claude Verret and Annelagacé. Ms. Lagacé was the wife of
Mr. Serge Lavoie, the payor's accountant. The payor hired the Appellant as an
employee from November 27, 2000 to May 4, 2001, to cut wood on the woodlot
and to find and evaluate other woodlots for the payor whose objective, it would
appear, was to purchase several of them. The Appellant is appealing the decision of
the Minister of Nationa Revenue (the "Minister") that the Appellant did not,
during this period, hold insurable employment with the payor under a genuine
contract of service within the meaning of subsection 5(1)(a) of the Employment
Insurance Act (the Act).

[2] Thefacts on which the Minister based his decision are set out in paragraph 5
of the Response to Notice of Appeal and are asfollows:

a) The Appellant operated a transportation and snow-removal
business for over 20 years; he was the owner of atruck;

b) Serge Lavoie was the accountant of the Appellant;
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on November 9, 2000, the Appellant declared bankruptcy and the
corporation Roy, Métivier, Roberge Inc. (the trustee) was named
the trustee in bankruptcy of the Appellant;

Anne Lagacé is the spouse of Serge Lavoie;

Anne Lagacé and Jean-Claude Verret were equal shareholders of
the payor;

the payor had been incorporated on September 28, 1999;

the payor had been incorporated with the aim of manufacturing
furniture;

the payor had aregistered corporate name: "Industrie Veronica';

on December 20, 2000, the payor purchased from the trustee, by
way of a notarized bill of sale, a woodlot out of the bankruptcy
assets of the appellant;

the sale price was $4,000;
the woodlot was located in the municipality of Saint-Siméon;

under the terms of the bill of sale, the payor had possession of the
land from the day of the sale;

the payor claims that the Appellant was hired as a wood cutter to
cut and sort wood from his woodlot and to find other woodlots
areas to purchase for the payor, whereas the Appellant claims that
the payor hired him to cut wood, which was aready felled and
split, into firewood, cord it and remove it, to mark the boundaries
of hiswoodlot and to walk other woodlots;

the Appellant claimed that he began working for the payor on
November 27, 2000, whereas the payor did not take possession of
thelot until December 20, 2000;

during the period at issue, the Appellant was the only employee of
the payor;

the payor did not give instructions to the Appellant;

the payor did not control the work of the Appellant;
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the Appellant was not required to follow a schedule, he worked
depending on the weather;

S) the Appellant did not keep track of the hours he worked;

t) in reality, the Appellant worked very little for the payor during the
period at issue;

u) the Appellant supplied his snowmobile to carry out his duties for
the payor;

V) the Appellant was entered in the payor's payroll for gross earnings
of $350 per week;

w) the Appellant received his pay chegues from the payor from the
bank account of Serge Lavoie CGA,;

X) in 2001, the sales of the payor for the fiscal year ending on
September 20, 2001 were zero;

y) the payor sold no firewood in 2001;

2) on May 4, 2001, Industrie Veronica Inc. (sic) issued a Record of
Employment to the Appellant for the period beginning on
November 27, 2000 and ending on May 4, 2001, which showed
920 insurable hours (23 weeks x 40 hours) and total insurable
earning of $8,050.00 (23 weeks x $350.00);

aa) the Record of Employment does not reflect the real situation
regarding the period worked, the hours worked or the remuneration
paid;

bb) the Appellant needed 910 hours to qualify for Employment
Insurance benefits;

cc)  the Appellant and the payor concluded an arrangement to allow the
Appellant to qualify for Employment Insurance Benefits.

OTHER RELEVANT FACTS:

6. The Appellant received pay cheques for only 20 of the 23 weeks of
the period at issue.

7. For hisfirst five pay cheques, the Appellant received four cheques of

$191.37 and one of $449.16, for atotal of $1,214.14, wheress his net
pay for each of the other fifteen weeks was $304.92.
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8. The sum of $1,214.14 represents only four weeks of net pay.

9. In redity, the Appellant was paid for only the equivalent of 19
complete weeks of work.

[3] All the facts on which the Minister based his decision were admitted, with
the exception of the facts set out in subparagraphs (p), (9), (1), (), (1), (u)," (aa) and
(cc) of paragraph 5 of the Response to Notice of Appeal, which were denied, and
except for the facts set out in subparagraphs (0), (x), (y) and (bb) of paragraph 5 of
the Response to Notice of Appeal, about which the Appellant had no knowledge.
Furthermore, the facts set out in paragraphs 6, 7, 8 and 9 were denied.

Analysis

[4] In order for the Appellant to receive Employment Insurance benefits, the
work must have been performed under a genuine contract of service. In order to
decide whether awork contract meets this condition, the case law has identified the
following criteria the relationship of subordination giving the payor power of
control over the work performed for the remuneration paid, the chances of profit
and therisk of loss, ownership of tools and integration.

[5] The application of these criteria to the facts in the case clearly supports the
conclusion that the work contract meets these conditions. On the other hand, it is
equally important that it be a genuine work contract, failing which the exercise of
applying the criteriais quite pointless. The first question that must be asked hereis
whether the contract binding the Appellant constituted a genuine work contract.
Was the job in fact a deception?

[6] The burden of proof rested on the Appellant. He had to convince me, based
on a preponderance of probabilities, that the contract that bound him to the payor
constituted a genuine work contract. He thus had to show specifically that there
was an actual delivery of services, one of the essential elements of awork contract.

[7] Assessing the credibility of the Appellant played an important role in my
decision, since the evidence provided by the Appellant was essentially based on his
testimony, to which | accorded little evidential force. In fact, the Appellant did
nothing more than make general, unverifiable statements that were often

! Saving and excepting additional facts.
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improbable. The explanations of the Appellant were often confused, unintelligible,
laborious, contradictory and contrary to other evidence. The witness's' discomfort
merely added to my doubts about his credibility. He could in severa instances
have supported his assertions with independent, credible testimony or satisfactory
documentary evidence. He did not do so. | infer from that that such evidence
would not have been favourable to him.

[8] Inthiscase | noted a series of elements which led me to conclude that the
Appellant's credibility was very low, including the following.

1) First, at the start of his testimony, the Appellant stated that, in his first
interview with the payor, the latter had offered him a job on condition that he
reside in Charlevoix.? He also stated that he had, in the wake of this meeting,
rented an apartment in Clermont in accordance with the payor's instructions® It is
appropriate to point out that the Appellant testified that, at the time of his first
meeting with the payor, he was living in Port-aux-Quilles, near Saint-Siméon,” and
that the distance between Saint-Siméon and Clermont is approximately 20 miles.
It should also be remembered that the Appellant's primary place of work was the
woodlot which was located in Saint-Siméon.® Therefore, in renting an apartment in
Clermont, the Appellant would be moving away from his previous residence and
his principal place of work which, it must be remembered, was in Saint-Simeéon. It
would appear, in fact, that the distance between Saint-Siméon and Clermont is 36
miles. The statement by the Appellant that he had rented an apartment in Clermont
at the request of the payor isin my view inexplicable, improbable and absurd. It is
hardly surprising that the Appellant did not support his assertions with serious
objective evidence (a lease or rent cheques) or with independent, credible
testimony. | infer from that that such evidence would not have been favourable to
him.

i) My review of the evidence regarding the expenditures made by the
Appellant in the context of his employment merely added to my doubts about his

2 Pages 8 and 9 of the stenographic record.
% Page 9 of the stenographic record.

* Page 12 of the stenographic record.

® Page 13 of the stenographic record.

® See Exhibit |-3.
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credibility. The Appellant in this regard gave a version of the facts that was
ambiguous, vague, elusive, imprecise, contradictory and contradicted by the
statements of Mr. Verret and Mr. Lavoie. The relevant portions of the statements
by the Appellant and of Mr. Verret and Mr. Perrier deserve to be quoted:

[TRANSLATION]
Q. But there you are talking about gas. Who paid for the gas
for the skidoo?

A. The others were supposed to. But when they saw that they
said: Get an advance from Savard garage in Saint-Siméon,
then he said, we'll pay the bill.

Q. Y es, but what happened in fact? Was the bill paid?

Yes

]

Q. And so who paid for the gas (for the power saw) at that

point?

A. That was him too, the gas and oil.

[...]

A. He provided me with the power saw, the gas, al that, then
he paid my gas, and he paid me for the oil for the expenses,
but no more.

Areyou saying that you were reimbursed for the gas?
Yes.

Y ou maintain that?

> O » O

Yes, yes. Because the account was at the Savard, Irving
garage in Saint-Siméon, in the name of Jean-Claude Verret,
O.K., Véronica. Something like that.

’ Pages 10 and 11 of the stenographic record.
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Were you always reimbursed for your gas?
Jean-Claude Verret was the one who paid.
OK.

Do you understand! | ...

o » O » O

| understand, but you stated something else. I'll tell you
right now. Y ou stated something else to the officers and to
the investigators.

A. | don't know what | stated. | know that he was the one who
paid the gas account there because he had ... There was a
cut, | think, it amounted to three hundred and something.

Q. You said just now, you mentioned that you had difficulty
getting your pay. Would the situation not be the same for
the gas expenses?

A. No, no, no, no.?

[...]

Q. Who was paying for the gas, etc. for the skidoo?

That was me, he was supposed to reimburse me’...

]

A. [...] They were supposed to send me $250 for the fuel and
taking out the wood, but | never go it. °

[...]
Q. Who was paying for the expenses for his machine?

He was the one who was paying, but we reimbursed [error
in the original] some of it."

8 Ibid, on pages 67 and 68.
¥ See Exhibit I-1 on page 3.

19 See Exhbiit I-1 on pages 4 and 5.
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[.]

Q. Who was paying the bills for buying gas, oil and repairs
related to the cutting and removal of the wood?

A. | paid one, for which | was reimbursed and | don't know
about the others. 2

Lastly, it is appropriate to note that Mr. Lévesque of the CCRA testified™ that he
had attempted to obtain from Mr. Lavoie the amount of expenses incurred by the
Appéllant in this way, as part of hisjob, along with supporting documentation for
it.

i)  How can the following two passages be reconciled? First, the answer by the
Appellant on the subject of the sale of wood:

[TRANSLATION]

Q. Did the guy who bought the land buy the wood on it?
A. Y es, he asked me to continue to do the wood. | told him no.

Q. No, but the wood, to your knowledge, the 100 cords and
then the other two, three hundred ...

A. Y es, yes, the gentleman who bought the land, ...
Q. Did he buy it with the wood that was on it?

Yes, he bought everything with the wood that was there.
And he asked me, he said: Claude, he said, if you have
nothing to do, he said, would you come and work for me? |
said to that: you'll be hiring me at a rate equa to ...
starvation wages. Come on!

! See question 7 of the statutory declaration of Mr. Lavoie.
12 See question 11 of the statutory declaration of Mr. Verret.
13 page 84 of the stenographic record.

% |bid, at pages 45 and 46.
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Then, there are the following answers on the same topic:

[TRANSLATION]

Q.

o > o »

And the 100 cords that was cut and split that were stacked
up near theroad, ...

Yes.
... to your knowledge, was that sold?
| don't know anything about that, Sir.

But when you finished in May 2001, was that stack of
wood still there?

No, | went by at one point when the lot had been sold, it
looked likeit.

When was it sold, to the gentleman from SOS?

| don't know. It was in the summer. But | know, it
happened in the winter.*

Iv)  The Appellant's testimony regarding the telephone conversations that he had
every evening with Mr. Lavoieis also worth quoting, asit isin itself aclassic piece
of confusion, contradictions and improbabilities:

[TRANSLATION]

A.

[.]

[...] He used to call me every evening, Serge Lavoie, not
Jean-Claude, to see what | had done and how things were
going, that wasiit. *°

But you, you referred just now to being in constant contact
with Mr. ... you talked about a telephone call, a call with
your employer. But who did you speak to at that point?

2 |bid, at pages 29 and 30.

18 1hid, at pages 9 and 10.
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A. In the evenings it was ... | had to call Serge Lavoie, the
accountant, every evening, 1-800, there.'’

[.]

Q. At that time, when you called him in the evening, what did
you say to him? When you didn't have to walk the lot, what
did you say at that point?

A. WEell, he would say: Claude, what did you do today? When
he talked. Yes. So | said: What did | do today, that's easy to
understand, the weather was good, | was in the woods, you
know, | was logging. Oh yes. Did you bring some out? Is
the lake frozen? What do you think? So | said: well, I've
got another lot, you should see it, take a look at it, start to
inform yourself whether you can have someone to go and
see it with you. So | said yes. The next evening, it was
always the same thing. *2

]

A. Yes. | called him and then he said to me: what did you do?
So | said: there was a snow storm. Oh yes! Yes, yes, yes.
It'strue. You know. Yes. *°

Wasit Mr. Lavoie or the Appellant who made these telephone calls every evening?
| find it astonishing that the parties spoke not frequently, or even from timeto time,
but every evening. | have a great deal of difficulty imagining the purpose of these
telephone conversations, especialy on days where, apparently, the Appellant was
unable to work because of inclement weather. Lastly, it is appropriate to mention
that Mr. Lavoi€'s statutory declaration makes no mention whatsoever of these daily
telephone calls.

v)  Another troubling fact: the Appellant testified that he had accepted a weekly
remuneration of approximately $300 (net)®, although he had agreed, when he was

7 1bid, at page 49.
'8 1bid, at page 50.
91bid, at pages 56 and 57.
20 |hid, at page 63.
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hired, to a weekly salary of $450 (net). First of al, in a telephone conversation
with the authorities on January 8, 2004, Mr. Lavoie denied having concluded an
agreement of this kind when the Appellant was hired.”* The statement by Mr.
Verret on January 7, 2004 was in the same vein.?* Second, the Appellant did not
explain why each of his pay cheques was for $191.37 (instead of $304.92) for the
first four weeks of work, $449.16 for the fifth week of work and $304.92 for the
last 15 weeks of work. Furthermore, the Appellant submitted in evidence (Exhibit
A-3) al the cheques that he had received from the payor, with the exception,
curiously enough, of those that were allegedly made by the payor for the sixth,
seventh and eighth weeks of work. It is worth noting that the Appellant provided
no explanation with respect to these missing cheques. The question thus remains:
was the Appellant paid for these three weeks of work?

vi)  Did the Appellant begin to work on the wood ot on November 27, 2000, as
stated by the payor in the Appellant's Record of Employment? We are at liberty to
doubt it, as the evidence has reveaed that the payor had acquired the wood lot and
taken possession of it on December 20, 2000. Furthermore, the first four pay
cheques, for the weeks of November 26, 2000 to December 23, 2000, were cashed
by the Appellant on December 20, 2000, i.e., on the date the Appellant acquired
and took possession of this wood lot. This coincidence merely adds to my
suspicions regarding the actual delivery of services by the Appellant. In this
connection, | would have liked to have hear the testimony of the trustee and of Mr.
Verret and Mr. Lavoie.

[9] It was incumbent on the Appellant to prove to me, based on a balance of
probabilities, that there was an actual delivery of services during the period in
guestion. In view of the lack of evidential force that | grant to the Appellant's
testimony, it is certainly not by making general, unverifiable, ambiguous and
contradictory statements that the Appellant could discharge the obligation upon
him. The Appellant's evidence in this regard was essentially based on his
testimony. His testimony regarding the work he performed could be summarized as
follows:

1) he allegedly spent 4 to 5 days installing a fence on the payor's land;

2! See Exhibit I-2, paragraph 69, at page 6.
22 See Exhibit -2, paragraph 47, a page 5.
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i)  heallegedly removed approximately 100 cords of 16 inch logs, which he had
taken out of the woods and placed beside the road,;

iii)  he alegedly made 200 to 300 4 ft cords of wood, which he had l€eft in the
forest;

iIv)  he allegedly went over the payor's land on four occasions with a man called
Stéphane, who reportedly purchased the wood lot in August 2001,

Iv)  the payor allegedly asked him to identify and assess woodlots with aview to
purchasing them. The Appellant had accordingly surveyed several woodlots.

[10] A large portion of the Appellant's testimony had to do with the land that he
had surveyed in this way. Here again, the Appellant was content to make general,
unverifiable, ambiguous and evasive statements. It accordingly emerges from this
testimony that it is impossible to determine the exact number of wood lots that he
surveyed and the time he devoted to this activity. The Appellant was not even able
to name the owners of these woodlots. He could have supported his statements
with testimony by the owners of these woodlots. None of that was done. | infer
from that that this evidence would have been unfavourable to the Appellant.

[11] The testimony of the Appellant regarding other services rendered to the
payor during the period under consideration was equally evasive, unverifiable and
completely lacking in substantiation by objective proof or independent, credible
testimony. By way of example, the Appellant stated in his testimony that he had
cut approximately 100 cords of 16-inch logs, that he had placed the wood beside
Highway 138 and that he had made 200 to 300 four-foot cords of wood which he
had left in the forest. However, he stated at a meeting on January 6, 2004 that he
had made 600 cords of wood. To add to the confusion, Mr. Verret had stated in a
telephone call on January 7, 2000 that the Appellant had produced 400 cords of
wood. The situation is the same for each aspect of the delivery of services by the
Appellant.

[12] | conclude that this employment was merely a deception and that the
Appelant and the payor had made an arrangement to allow the Appellant to
receive Employment Insurance benefits. | am of the view that the contract binding
the Appellant and the payor was not a genuine contract of employment. In effect,
the Appellant was required to show that the contract of employment that bound
him to the payor met all the conditions set out in the Civil Code of Quebec. He thus
had to show specifically that there was an actual delivery of services, one of the
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elements that is essential to the existence of his contract of employment. The
Appellant ssmply has not discharged the obligation upon him to prove, based on
the preponderance of probabilities, that there was an actual delivery of services. In
light of the foregoing, | see no point in examining the other conditions set out in
the Civil Code of Quebec.

[13] For these reasons, the appeal is dismissed.

Signed at Ottawa, Canada, this 18th day of April, 2005.

"Paul Bédard"
Bédard J.

Trandation certified true
On this 31t day of January, 2006.
Garth M°Leod, Trand ator
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