Docket: 2006-429(GST)|

BETWEEN:
MARC COTE,
Appdlant,
and
HER MAJESTY THE QUEEN,
Respondent.

[OFFICIAL ENGLISH TRANSLATION]

Appeal heard on common evidence with the appeal s of
Donald C6té (2006-430(GST)I) and Pierre Coété (2006-431(GST)I)
on March 5, 2007, at Shawinigan, Quebec
Before: The Honourable Justice Réal Favreau

Appearances.

Counsel for the Appellant: Bernard P. Boudreau
Counsel for the Respondent: Philippe Morin

JUDGMENT

The appea from the Goods and Services Tax assessment under
subsection 323(1) of the Excise Tax Act, notice of which is dated January 18, 2005,
and bears the number PQ-2005-7890, for the period from July 1,2003, to
September 30, 2003, is dismissed, in accordance with the attached Reasons for
Judgment.

Signed at Montréal, Quebec, this 2nd day of April 2007.

"Réal Favreau"
Favreau J.




Trangdlation certified true
on this 9th day of August 2007.

Brian McCordick, Trandator

Page: 2



Docket: 2006-430(GST)!I

BETWEEN:
DONALD COTE,
Appdlant,
and
HER MAJESTY THE QUEEN,
Respondent.

[OFFICIAL ENGLISH TRANSLATION]

Appeal heard on common evidence with the appeal s of
Marc Coté (2006-429(GST)I) and Pierre Cote (2006-431(GST)I)
on March 5, 2007, at Shawinigan, Quebec

Before: The Honourable Justice Réal Favreau

Appearances:

Counsel for the Appellant: Bernard P. Boudreau
Counsel for the Respondent: Philippe Morin

JUDGMENT

The appea from the Goods and Services Tax assessment under
subsection 323(1) of the Excise Tax Act, notice of which is dated January 18, 2005,
and bears the number PQ-2005-7886, for the period from July 1,2003, to
September 30, 2003, is dismissed, in accordance with the attached Reasons for
Judgment.

Signed at Montréal, Quebec, this 2nd day of April 2007.

"Réal Favreau"
Favreau J.




Trangdlation certified true
on this 9th day of August 2007.

Brian McCordick, Trandator
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Docket: 2006-431(GST)!I

BETWEEN:
PIERRE COTE,
Appdlant,
and
HER MAJESTY THE QUEEN,
Respondent.

[OFFICIAL ENGLISH TRANSLATION]

Appeal heard on common evidence with the appeals of
Marc Coté (2006-429(GST)I), and Donald C6té (2006-430(GST)I)
on March 5, 2007, at Shawinigan, Quebec
Before: The Honourable Justice Réal Favreau

Appearances.

Counsel for the Appellant: Bernard P. Boudreau
Counsel for the Respondent: Philippe Morin

JUDGMENT

The appeal from the Goods and Services Tax assessment under
subsection 323(1) of the Excise Tax Act, notice of which is dated January 18, 2005,
and bears the number PQ-2005-7888, for the period from July 1,2003, to
September 30, 2003, is dismissed, in accordance with the attached Reasons for
Judgment.

Signed at Montréal, Quebec, this 2nd day of April 2007.

"Réal Favreau"
Favreau J.




Trangdlation certified true
on this 9th day of August 2007.

Brian McCordick, Trandator
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Citation: 2007TCC182
Date: 20070402
Dockets. 2006-429(GST)I

2006-430(GST)I
and 2006-431(GST)I
BETWEEN:
MARC COTE,
DONALD COTE,

PIERRE COTE,

Appelants,
and
HER MAJESTY THE QUEEN,

Respondent.

[OFFICIAL ENGLISH TRANSLATION]

REASONS FOR JUDGMENT

Favreau J.
[1]  These appeas were heard on common evidence.

[2]  With respect to the remittance period of July 1, 2003 to September 30, 2003
("the period in issue"), Scierie 116 Inc. ("Scierie"), a corporation incorporated on
September 23, 1999 under the Canada Business Corporations Act, failed to remit
to the Minister of Revenue of Quebec ("the Minister") net tax in the amount of
$10,992.53 as required by subsection 228(1) of the Excise Tax Act ("the Act").
Scierie 116 Inc. ceased its operations toward the end of 2003, by virtue of a prior
notice of the exercise of a right under a movable hypothec. The Crown made its
proof of claim with regard to the net tax, interest and penalties, and a certificate
bearing the number GST-1751-04 was registered in the Federal Court on
April 2, 2004.
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[3] The Minister assessed each Appellant under subsection 323(1) of the Act by
notices of assessment dated January 18,2005, and bearing the numbers
PQ-2005-7886, PQ-2005-7888 and PQ-2005-7890, claiming from each Appellant
the amount of $6,070.56, consisting of $5,253.22 in net tax, $233.49 in interest,
and a penalty of $583.85. The amounts of the assessments are not contested.
The Appellants are appealing against the assessments on the ground that they
exercised the degree of care, diligence and skill, to prevent Scierie's failure to remit
the tax, that a reasonably prudent person would have exercised in comparable
circumstances, as required by subsection 323(3) of the Act.

[4] The Appellants submit that they are not responsible for Scieri€'s failure to
remit the tax because, among other things, the accounting firm of Thibault,
Chagnon, Gaudreau, CGA, was specifically mandated to calculate the GST, input
tax credits and rebate claims and to file the relevant returns and remit the
taxes owed.

[5] The Respondent submits, among other things, that

(@ the Appellants did not take the appropriate measures to ensure that the
taxes were remitted through the accounting firm responsible for
paying them;

(b) the Appelants were responsible for the day-to-day financia
management of the business and regularly consulted its monthly
financia statements and the reports concerning its activities; and

(c) the Appellants were aware of the corporation's financial troubles and
its problems remitting its taxes, and took no concrete, positive steps to
prevent the corporation's defaults.

[6] During the period in issue, the Appellants were shareholders and directors of
Scierie. Marc Cété was the president, Donald Cété was the vice-president and
Pierre Coté was the secretary-treasurer.

[7] Marc Coté, an electrician, was responsible for organizing the mill work and
production. Donald CGté, a forestry contractor, was responsible for building the
mill and for supplying it with timber. Pierre C6té, who has a Grade 9 education and
completed training in agricultural insemination technology, was responsible for the
corporation’s general accounting. The Appellants are brothers.
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[8] From the date on which the business incorporated until June 30, 2003, the
three Appellants were authorized signing officers with respect to the opening of
bank accounts, the signing and endorsement of commercial paper and the signing
of loan agreements. A single signature sufficed. Effective June 30, 2003, only
Marc and Pierre Coté were authorized signing officers of Scierie, and both of their
signatures were required.

[9] The evidence discloses that Pierre Coté did indeed look after the day-to-day
financial management of the business. He was responsible for paying invoices.
He was one of the authorized signing officers for the purposes of bank accounts
and instruments of credit. He signed the tax returns and forms such as Form T661
for scientific research and experimental development expenses. He interfaced with
the accounting firm responsible for calculating and remitting source deductions,
GST and Quebec salestax and for preparing the returns and reports related to those
taxes.

[10] Pierre Coté's interaction with the accounting firm proceeded as follows.
He sent the information necessary for the accounting firm to calculate the GST
along with a series of blank cheques to enable the firm to make the remittances.
Hefilled in the payees of the cheques and signed the cheques without entering the
amount. He did not sign the tax returns or the payment slips. The accounting firm
added the date and the amount on the cheques and sent the GST return and
remittance for each period to the Minister.

[11] The evidence also discloses that the accounting firm produced monthly
financial statements and submitted them to the management of the business each
month. The Appellants were asked to attend the monthly presentations and knew
the financial situation of the business and that it was having financia troubles.
On September 30, 2002, Scierie had an accumulated deficit of $228,370, and it
made only $8,785 in profit in the course of the 2002 fiscal year.

[12] The GST return for the period in issue was filed by the accounting firm on
November 3, 2003, three days late, without a remittance cheque. The subsequent
GST returns were aso filed without remittance cheques. The Appellants claim that
it was only in December 2003 that they noticed that the GST return for the period
in issue was filed without a remittance cheque, at which point the business had
ceased its operations. They say that this is why they did not remedy the default. It
was also shown that the GST return for the period of January 1 to March 31, 2003,
was filed on April 30, 2003, without a payment. It was not shown whether the
amount of $7,768.93 in GST to be remitted for this period was paid or not.
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Application of the due diligence standard

[13] During the period in issue, the Appellants were inside directors, to use the
term employed by Robertson JA. in Soper v. Her Majesty the Queen,
1997 CanL 11 6352 (F.C.A.), where he stated in the following terms at page 25:

At the outset, | wish to emphasize that in adopting this analytical approach | am
not suggesting that liability is dependent simply upon whether a person is
classified as an inside as opposed to an outside director. Rather, that
characterization is simply the starting point of my analysis. At the same time,
however, it is difficult to deny that inside directors, meaning those involved in the
day-to-day management of the company and who influence the conduct of its
business affairs, will have the most difficulty in establishing the due diligence
defence. For such individuals, it will be a chalenge to argue convincingly that,
despite their daily role in corporate management, they lacked business acumen to
the extent that that factor should overtake the assumption that they did know, or
ought to have known, of both remittance requirements and any problem in this
regard. In short, inside directors will face a significant hurdle when arguing that
the subjective element of the standard of care should predominate over its
objective aspect.

[14] Although the Appellants had little business experience, they were aware of
Scierie's financial situation and of its problem making GST remittances. In fact, the
first time that this problem arose was in connection with the remittance period of
January 1, 2003, to March 31, 2003. Surely the accounting firm responsible for
filing GST returns was not making the decision to file GST returns without
attaching remittance cheques. It undoubtedly checked with the Appellants, or one
of them, to see whether the funds necessary to make the GST remittances were
available.

[15] Based on the evidence, the Appellants did not take specific measures to
prevent or remedy the failure to remit the GST. They were content to claim that
they were unaware of the default and that the responsibility for filing the GST
returns and paying the GST had been entrusted to the accounting firm.
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Conclusion

[16] For al these reasons, | find that the Appellants have not discharged their
burden of proof and have not shown to the Court's satisfaction that they acted with
care, diligence and skill to prevent the failures that gave rise to the assessments
under appeal in the instant case.

[17] Consequently, the appeals are dismissed.

Signed at Montréal, Quebec, this 2nd day of April 2007.

"Réal Favreau"
Favreau J.

Trandation certified true
on this 9th day of August 2007.

Brian McCordick, Trand ator
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