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Toronto, Ontario
--- Upon commenci ng the oral reasons on Friday,
February 13, 2007 at 2:11 p. m

THE REG STRAR Pl ease be seat ed,
the hearing is resuned.

THE COURT: This is the reasons
for judgenent in the case of Walid Al sanman ver sus
The Queen in 2006-865(1T)I.

This is an appeal from
reassessment to the appellant's 2001 and 2002
taxation years by which the Mnister of National
Revenue i ncreased the appellant's incone from
busi ness by $20, 668 and $22, 492 respectively and
| evi ed penalties under Subsection 163(2) of the
I ncone Tax Act on the unreported business incone.
The assunptions relied upon by the Mnister in
reassessing are set out in Paragraph 9 of the reply
to Notice of Appeal and will form part of these
reasons.

The appellant's position is that
the unidentified deposits in his bank account,
whi ch were treated as incone from busi ness by the
Mnister, were in part deposits of anmounts he
received fromhis famly and in part deposits

received fromclients as rei nbursenents for amounts
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he spent on materials used in his business.

He cl ained that he did not deduct the cost of those
materials in calculating his inconme from business
and that if the reinbursenents for materials were
included in his income, he should be able to deduct
what he paid for the materials.

The appel lant admts that he had
unreported business inconme of $17,885 in 2002 but
says that he should not be liable for penalties
because he had just started his business in 2001,
had difficulties with record keeping, that he was
trying to do all the record keeping hinself, and
that he had no formal education and was depressed
at the tine.

No supporting docunents were
produced by the appellant with respect to the
anounts he allegedly received as reinbursenents
fromclients for materials. He said that he had
recei pts but these were not produced. The anounts
i nvol ved were not detailed in any way and the
evi dence as a whole on this point was unconvi nci ng.
Wth respect to the appellant's claimhe received
anmounts fromfamly nmenbers, the appellant produced
aletter fromhis nother and a letter fromhis

br ot her, Mhamad, stating they had given hima

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720




© 00 N o o b~ w N P

N NN N NN R P R R R R R R R R
g A W N P O © 0 N O U0 M W N B O

total of $25,200 in cash and a copy of a cheque
recei ved from another brother in 2002 for $4, 000.

None of these persons were called
to testify. Al so, the appellant did not produce any
evi dence tying the cash he supposedly received with
deposits made to his bank account.

In the case of his nother the
appel  ant said she had |ived outside Canada and
woul d visit himand give himcash. According to his
nother's letter, she gave him $16, 000 in 2001 and
2002. No particular dates or anounts of paynents
wer e given.

The appellant did not attenpt to
identify any particul ar bank deposits as ones nade
with the cash received. This was also the case for
the all eged $100 cash paynent the appellant's
brot her said he nade weekly to the appellant for
room and board. No evidence was led to show the
appel | ant deposited the anounts if in fact he
received themto his bank account.

The appel | ant al so produced, as
Exhibit A5, a list of deposits to his bank account
for 2001 and 2002 with a note explaining the
deposit, in sone cases as a transfer or an anount

froma credit card, and in others, as anounts
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received for famly nenbers.

| note that according to the
appeal s officer who testified, many of the amounts
were accepted as not being business incone. | refer
to Exhibit R-1, Tab 6 and 7. For the remaining
amounts no corroboration of the source of the
deposits was provided in court.

Overall, | amnot satisfied that
the appell ant has shown on the bal ance of
probabilities that he received these anounts, or
that these amobunts were deposited to his bank
account and formpart of the unidentified deposits.

The remai ni ng anobunt, the $4, 000
the appellant received by cheque from his brother
was supported in evidence by a copy of the cheque.
Thi s anbunt was shown to have been deposited to the
appel l ant's bank account and treated as unreported
i ncome by the auditor.

I"'mof the view that the appell ant
has made a prina facie case that the $4,000 was not
connected to his business and the respondent has
| et no evidence to show any reason that the anmount
shoul d be consi dered as busi ness i ncone.

Therefore the appellant's busi ness

i nconme shoul d be reduced by $4,000 in 2002 to the
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amount of $18,492. This is largely consistent with
the appellant's adm ssion that he had unreported
busi ness i ncone of $17,885 for 2002.

As al ready indicated, the
appel l ant has not nmet the onus on himto show that
any reductions to his business incone are warranted
for his 2001 taxation year.

| turn now to the issue of
penal ti es i nposed under Subsection 163(2) of the
I ncone Tax Act.

The respondent has the onus to
show t hat the appellant knowi ngly or in
ci rcunst ances anounting to gross negligence nade
fal se statenents or omi ssions in his 2001 and 2002
tax returns. The evidence shows the appell ant
reported his business inconme as $10, 008 and $25, 001
in 2001 and 2002 respectively.

I"m al so satisfied the evidence
shows the appellant had unreported i ncone from
busi ness of $17,885 in 2002, as adnmitted by the
appel | ant .

However, |'m not satisfied the
respondent has nmet the burden of proving on the
bal ance of probabilities the appellant had

unreported business incone in excess of the anpunt
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stated for 2002 or that the Mnister has proven

i ndependently of the assunptions relied on by the
M nister in assessing the appellant that he had
unreported business incone for 2001.

The respondent's burden of proving in this
representation issue is independent of the onus on
the appellant in relation to the underlying
reassessnment of tax.

The respondent did not call as a
wi t ness the auditor who reviewed the books and
records of the appellant to provide details of the
reassessnment and the evidence of the appeals
of ficer shows that he did not review or anal yse the
source docunents obtained originally fromthe
appel | ant .

| am satisfied, though, that the
respondent has shown that the m srepresentation
with respect to the appellant's inconme in 2002 was
made in circunstances anmounting to gross
negl i gence.

The materiality of the
m srepresentation, $17,885, conpared to the total
busi ness incone for that year, taken along with the
appel lant's admi ssion that his record keepi ng was

i nadequate, that he did not know what he was doi ng
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with respect to the accounting for his business,
all these lead to conclude that he was nore than
sinmply negligent in his approach to fulfilling the
obligations placed on himunder the Income Tax Act
to accurately report his incone.

Wth respect to the appellant's subm ssion that he
was depressed at the time, | note that he was
carrying on his handyman busi ness throughout the
period at issue and that this depression did not
seemto affect himto the point of being unable to
performthose activities.

There's no basis for assum ng that
the all eged depression woul d therefore have inpeded
himin carrying out the duties to accurately
account for his inconme as required by the Incone
Tax Act.

A taxpayer in the appellant's
position of not knowi ng how to go about recording
and reporting incone should seek the help of a
bookkeeper or accountant and when he chooses not
to, engages in conduct tantanmount to a wlful
di sregard of his |legal obligations.

For all of these reasons the
appeal is allowed in part. The anount of the

appel lant's incone from business in 2002 will be
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reduced by the anount of $4,000 and the penalties
under Subsection 163(2) with respect to the 2001
taxation year shall be deleted and any penalties on
amounts in excess of $17,885 of unreported incone
in 2002 should be deleted as well.

--- \Wereupon proceedi ngs adjourned at 2:30 p. m
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| HEREBY CERTIFY THAT | have, to the best
of ny skill and ability, accurately transcribed

the foregoing interview
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