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--- Upon comencing at 9:00 a. m

HER HONOUR - REASONS FOR JUDGVENT: Good nor ni ng.

M. Hi scock, Ms. Hiscock if you would |like to cone up to the
front seats you are welconme. And good norning and thank you
both for comng in to hear ny reasons respecting the
Respondent’s notion and your reply to that notion. And good
nor ni ng, counsel

Let the record show, Madane Registrar, that | am
del i vering reasons in respect to t he appeal s of
Carol Ann Hiscock — and specifically the Respondent’s notion
in respect to the appeals.

The Respondent’s notion is for dismssal of the
Appel l ant’ s appeal s for the 2002 and 2003 taxation years on the
ground that the Court has no jurisdiction to hear the appeals.

The only matter which the Appellant puts forth as being at
issue in her Notice of Appeal is whether she was a resident for
tax purposes of the Province of Nova Scotia or a resident of
Nunavut for t he taxation years in guesti on.

The position of the agent for the Appellant is
basically that CRA officials directed the Appellant to this
Court from the very outset when she sought to chall enge the
assessnents. In support of this position | was referred to one
of supposedly several letters of direction from CRA officials
advising the Appellant of the option to file an appeal wth
this Court. In addition if | understood the Appellant’s agent
correctly, the Mnister nmade residency the issue.

The Respondent’s position is basically that the
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case law and the legislation supports its notion and that this
Court has no jurisdiction because the Suprene Court of Nova
Scotia has exclusive jurisdiction to deal with the issue of
provincial residency in determ ning the anmount of provincial
tax applicable.

The Reply to the Notice of Appeal has not yet
been filed in this matter. | have only the Respondent’s notion
record and the Appellant’s Notice of Appeal but it is clear
fromthe Notice of Appeal that the Appellant considers her only
issue to be one of provincial residency in the taxation years
2002 and 2003. There is a very concise and clear statenent of
this issue at the top of page 4 of the Notice of Appeal

This Court is a statutory body or Court and
therefore by its very nature it is limted in scope or
jurisdiction by the Statute that creates it. Subsection 12(1)
of the Tax Court of Canada Act gives this Court exclusive
jurisdiction to hear appeals pursuant to the Federal Income Tax
Act . The sole question before nme is whether this Court has
jurisdiction to hear the Appellant’s appeals. Unfortunately I
must conclude that it does not have that jurisdiction.

Subsections 64(1) and (2) of the Nova Scotia
I ncone Tax Act clearly confers the jurisdiction for the
determ nation of a residency issue to the Suprene Court of Nova
Scotia. That subsections state and | quote:

64(1) Section 169 of the Federal Act

applies for the purposes of this Act.



64(2) An appeal from an assessnent under

this Act may be taken in respect of any
question rel ating,
(a) in the case of an individual to the

deternm nati on of

(i) the individual’s residence for

the purposes of this Act.
The Federal Court of Appeal in the case of

Gardner v. The Queen, 2002 DTC 6776 clearly states that both
the Provincial and Federal governments have jurisdiction to
enact Inconme Tax |aws and specifically at paragraph 16 of that
Deci sion the Federal Court goes on to say, and | quote:

... The Tax Court has jurisdiction wth

respect to provincial incone tax only to

the extent that jurisdiction is conferred

upon it by the province. It is open to

the province to reserve onto itself

jurisdiction to decide particular issues

with respect to its incone tax...(enphasis

added)

And this is exactly what the Province of Nova Scotia
has done here when it enacted subsections 64(1) and (2) which |
just referred to. This Court has no jurisdiction therefore to hear
t hese appeals where the only issue is whether the Appellant is or
is not a resident of the Province of Nova Scotia. The proper forum
therefore for the Appellant to bring her appeals is not the Tax

Court but the Supreme Court of Nova Scotia pursuant to the rel evant
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sections of the Income Tax Act, R S.N. S. 1989, c. 217, as anended.

On a final note in respect to the Appellant’s
position that she has been msdirected by the CRA it would appear
the Appellant was directed inappropriately to this Court by the
CRA. Although | do not condone this | ~cannot ignore the
| egislation and the case | aw even though | would like to be able to
assist the Appellant in light of the misdirection by the CRA
woul d request that Respondent counsel pass along ny conments to the
appropriate officials so that this can be addressed within the
Departnent and hopefully avoided in the future.

Unfortunately this does not assist the present
Appel I ant and accordingly, | nust grant the Respondent’s notion and
guash the appeals in this Court.

( CONCLUDES)
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