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Toronto, Ontario

REASONS FOR JUDGVENT

(Edited fromthe transcript of Reasons delivered
orally fromthe Bench at
Toronto, Ontario on April 19, 2007)

JUSTI CE HERSHFI ELD: The Appel | ant
appeal s a reassessnent in respect of her 2003
taxation year which included in her inconme child
support paynents nade by her forner spouse in the
amount of $9,600. Pursuant to an order made under
Subsection 174(3) of the Incone Tax Act by Justice
Bowi e on January 4, 2007, the Appellant's former
spouse, Alessandro D Ovidio, was joined as a party
to the appeal.

The Appel |l ant and her forner
husband |ived separate and apart since April 1996
because of the breakdown of their marriage. A
di vorce judgnent was issued in Novenber 2002 by the
Ontario Superior Court of Justice. The Appell ant
and her former husband are the parents of three
chil dren over which they have joint custody, with
the primary residence of the children being at the
home of the Appellant.

A separation agreenment was
executed in 1996 pursuant to which the Appell ant

was required to pay for the support of the children
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t he amount of $1, 000 per nonth, $333 per child,
with indexing. Further contributions towards
certain child-care costs were required as well.

The issue in this hearing is
whet her a commencenent day was created after the
1996 agreenent was entered into. It is not in
di spute that by oral agreenment the fixed nonthly
paynments reduced, in about June of 1998, to $800
per nmonth or $266 per child per nonth.

There was an unsigned witten
amendi ng agreenent presented at the hearing. This
unsi gned agreenent reflects the change to the child
support anmpunt from $1, 000 to $800. The
Appel lant's testinony was that it reflected the
anount of support being unilaterally inposed on her
and was prepared on her husband's behal f.

Her ex-husband testified that he
had never seen the docunent. He did acknow edge
however that the support amount paid on a regul ar
nonthly basis or fixed nonthly basis was reduced to
$800 per nonth as per an oral agreenent between
them at that tine, although he testified as well
that he continued to pay ot her expenses for the
children in various anounts which m ght have
brought the total to some $1, 000, or perhaps even

in excess of $1,000 per nmonth in sone years.
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That was the state of affairs
until Novenber 2002 at the tine of the petition for
di vorce. As part of those proceedings in 2002 the
parties signed an affidavit agreeing to support
amounts of $266 per nonth per child. A separate
cl ause of the affidavit provided that based on
costs for the children of approximtely $800 per
nonth it is agreed that the father pay $800 per
nonth to the nother

The affidavit and it's included
witten support paynent agreenment are w tnessed by
a commi ssioner for taking affidavits. There does
not appear to be a disagreenent that this
agreenent, reduced to witing, reflected the actual
obl i gati ons accepted by and honoured by the parties
since 1998. This does not nmean that they didn't
di sagree on a nunber of other points including in
particul ar whet her the change, even as far back as
1998, was intended to put the parties in the
post-1997 tax regi ne, which would deny child
support deductions to the payer and all ow receipts
of child support anounts to be tax free to the
reci pi ent.

The Appell ant's ex-husband says
he was unaware of any such consequence then, in

1998, or later in 2002. Hi s suggestion is that his
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ex-spouse unilaterally inposed the agreenent on him
to ensure a tax advantage to her. The Appellant's
testinmony was that it was his idea in the first

pl ace and that he knew it was a change in the
support obligations and even filed his post-1998
tax returns claimng a reduced paynent.

The Respondent's counsel pointed
out inconsistencies in the Appellant's notice of
objection relative to her testinony, and had the
Appel l ant admit that she was now suing for arrears
even though she testified that her ex had paid the
$800 per nonth agreed upon.

| have listened to the w tnesses.

| don't find either of themreliable. The
hostility between themis still pal pable and each
spins testinony in a light believed at that nonment
to be favourable to their cause. In these
situations, the docunments will speak for
t hensel ves. Accordingly, | find that the Novenber
2002 affidavit is a witten agreenment reducing
child support from $1,000 to $800 per nonth and as
such creates a comencenent date as at Novenber
18t h, 2002, the date that the affidavit was sworn
bef ore the conmm ssi oner.

| note here that it is Subsection

54.1(4) that defines when a comencenent day is
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created. It provides that such day, being the date
the child support anpbunts conmence being
nondeducti bl e and nontaxable, is created when the
child support amount is varied. Child support
amount is also defined in that subsection as
ef fectively being the anount received in the
respect of the children under a witten agreenent.
The amount actually paid prior to
Decenber '02 and since the tine of the oral
agreenent was arguably upward of $1,000 or nore per
nont h al though the claimwas only for $800 per
nonth since the tine of the oral agreenent in about
June of 1998. This claimreflects the change in
fi xed nonthly paynents, whether or not it had to,
based on the 1996 agreenent. \Wether or not it was
so limted, would depend on whether the other
expenses paid for the children, such as
recreati onal expenses, could fall under the
definition of child support even though they were
not paid on a fixed periodic basis.
Regardl ess, what he is allowed or

m ght have been allowed prior to Novenber or

Decenmber of 2002 is not an issue before nme. | am
concerned only with 2003 which w Il inpact
subsequent years as well as 2003. |If a

commencenent day is created, all paynents in
ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720




© 00 N o o b~ w N P

N RN NN N NN R B R R R R R R R R
o g A W N RBP O © 0O N O 0o M W N BB O

respect of the children are nondeducti bl e and
nont axabl e at and fromthe conmencenent day.

Expandi ng the child support anount
to include other expenses or limting it to $800
makes no difference. The question is whether the
affidavit, the witten agreenment, changes the child
support amount. As stated, if it does, a
commencenent day is created and, as |'ve already
stated, the affidavit does, in ny view, neet the
requi renent for the creation of a comencenent day.
A Witten agreenent need not take any particul ar
form The affidavit needed to include the witten
agreenent as to support in order to get the
di vorce. The divorce judgnment itself says that the
Judge grants the joint petition for divorce having
read the affidavit of the petitioners. An argunent
m ght even be made that it forns part of the order.

In any event, the Court needed the witten
undertaking that the parties were agreed as to the
support, and the Court relied on it in giving or
granting the petition of divorce.

There is no clearer case of where
the statutory requirenments have been net. 1 also
note before concluding that there are no m st akes
here except perhaps in the mnd of the Appellant's

ex- husband. He says he didn't understand that
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signing the affidavit would have an adverse tax
consequence. This may or may not be true but that
is not relevant. He understood and intended the
commercial result. He understood and intended the
famly law result. He knew that the new witten
understandi ng refl ected the verbal agreenent that
he had honoured for four years. That he did not
understand the tax results or intend the tax result
is not relevant. The notives of the parties are
not rel evant.

At the end of the day, the oral
agreenent did reduce the fixed anount that the
Appel l ant's ex-spouse had to pay. It reduced it to
the amount that both parties, reluctantly or not,
had agreed to accept as child support. They were
bound in respect of this agreenent, happily or
unhappily, for four years.

However, for tax purposes,
respecting the oral agreenent at $800 per nonth did
nothing to change the tax regine until it was
rendered in witing. For tax purposes, the regine
changed when the agreenment was reduced to witing
and that happened in Novenber 2002.

There is no doctrine of m stake or
contract that can assist the Appellant's husband in

t hese circunstances where there is a clash between
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the parties. Accordingly, the appeal and the joint
appl i cation under Section 174 shall be disposed of
on the basis that a commencenent day was created on
Novenber 18th 2002, in effect, the Appellant has
won her appeal . That's ny judgnent and
reasons, thank you.

--- Upon concl udi ng the Reasons for Judgnent at

2:00 p.m
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