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Toronto, Ontario
--- Upon commenci ng on Thursday, February 8, 2007
at 4:15 p. m

THE REG STRAR. The hearing is
resumed.

JUDGMVENT FROM THE BENCH

JUSTI CE ROSSI TER  This matter
cones before nme due to a reassessnent of January
16, 2006 to the appellant. The facts are not
really in dispute. The appellant was narried in
August 16, 1980. There was one child fromthe
marriage, Tanya, born July 28, 1983.

A di vorce took place between the
appel l ant and t he spouse in Septenber 3, 1987, as
shown by Exhibit A-1. Paragraph 5 of Exhibit A1
states as foll ows:

"This Court orders and

adj udges that the respondent
husband, Ti nothy Janmes Parr,
shall pay to the petitioner,
Valerie Ellen Parr, the sum
of $250 per nonth on the
first day of each nonth for
t he support of the child of
the marriage, Tanya Valerie

Parr."
ASAP Reporting ServicesInc.
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The appellant met all his
obligations per the order until his spouse |left the
jurisdiction with the child and, according to him
upon one week's notice. No forwarding address was
gi ven, according to the appellant.

The appel | ant stopped his paynents
and contact was eventually nade by the famly
support services office or whatever their nane is,
and eventually they closed their file or went into
abeyance node.

Eventual |y the spouse reappears
and asserts her entitlenent to nmai ntenance in the
arrears and on an ongoi ng basis. The appell ant
i mredi ately responds and nakes arrangenents to
continue with paynents and al so to nmake paynment on
the arrears. The appellant al so nmakes an
application for what | presune to be a variation or
Wi pi ng out of the arrears outstanding.

A settlenment was reached with the
assistance of the Court, resulting in Exhibit A-4.

By the tinme of this Exhibit A-4 order of July 19,
2004, arrears were allegedly, according to Exhibit
R-1, $49, 288. 02.

Exhibit A-4, the order of July 19,

2004, does a couple of things. First of all, it

makes no reference whatsoever to Exhibit A1, the
ASAP Reporting ServicesInc.
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di vorce order of Septenber 3, 1987.

No. 2, it fixed the child arrears
of support to $10,500 as of July 31, 2004, which
was to be paid within 45 days of the order

No. 3 provides for ongoi ng support
for the child of the marriage, Tanya, of $300 per
nmont h comenci ng August 1, 2004, with certain
provisos for its term nation

The issues here are really twofold
or threefold. The first issue is whether the
$10, 500 paynent neets the requirenents of the
definition of spousal anobunt as defined in
subsection 56.1(4) of the act. The second issue is
whet her the commencenent day for the $10, 500
paynent is the date of the divorce judgnment or of
the order of 2004 that is Exhibit A-4. Those are
the issues. |If it is a spousal anmount then is it
not also a child support amount and, if it is, the
appl i cabl e cormencenent day.

Now t he appellant's position is
one of comon sense. The paynent was a nai ntenance
paynment under the original order. Wether the
paynent is nmade on tinme or not is really neither
here nor there. |If there was a periodi c paynent
ordered and it was made by lunp sumit is really

nei ther here nor there according to certain case
ASAP Reporting ServicesInc.
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law which | won't necessarily refer to because |
don't have to in the case at bar.

Finally, there was an agreenent
ordered and confirmed by a court order to make the
deduction on his income tax and include the anmount
as inconme in the spouse's tax return.

One woul d think that commopn sense
woul d prevail. One would think that fairness would
prevail, especially given the fact that it was a
court order.

The respondent’'s position is, no.
1, the Income Tax Act determnes the amount that is
to be deductible, not the court, or not a judge
under any particular order. No. 2, a new
commencenent date has been triggered and therefore
the new deductibility reginme conmes into effect
under section 60(b) of the Incone Tax Act. The
anount is a child support. Under the new regine,
the formula kicks in and there is no deduction.

Now what is the |aw? Section
56. 1(4) defines spousal amobunt. To qualify under
that, there are a bunch of criteria. No. 1, it
must be an allowance. No. 2, it nust be payable
and receivable on a periodic basis. No. 3, it nust
be paid for maintenance of the recipient, child of

the recipient or both. No. 4, the recipient nust
ASAP Reporting ServicesInc.
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have direction as to the use of the anmpbunt. No. 5,
t he payer and the recipient nust be |iving separate
and apart as a result of the breakdown of the

marri age and, no. 6, the amount nust be paid
pursuant to either witten agreenent or a court

or der.

| have canvassed a variety of case
law with respect to whether or not this is a
periodi c paynent or a |lunp sum paynent or whatever.

There are three cases, Goleau v. R, which was a
decision of M. Justice Rip as he then was of the
Tax Court, now Associate Chief Justice of the Tax
Court of Canada, 2002 DTC 1725.

We had the Lebreton case referred
to by both counsel. | think it is in tab 3 of the
respondent’'s authorities, a decision of Madam
Justice Lamarre of the Tax Court of Canada on
Sept enber 11, 2002. There is another case called
Benham 2006 Tax Court of Canada 410.

Al'l of those would find this
anount not to be a spousal anount, per se, and
t heref ore not deducti bl e.

However, there is another case
which is very close to being on point. That is a
case called Soldera v. The Mnister of National

Revenue, [1991] TCJ No. 142, a decision of M.
ASAP Reporting ServicesInc.
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Justice Garon of the Tax Court of Canada. That
particul ar case can be described as follows: In
Sol dera, the taxpayer was initially ordered to pay
$200 per nmonth in child support. The order was
subsequently varied after the paynents fell into
arrears to provide for $100 per nonth plus $7, 500
in arrears.

After the taxpayer made the
paynment in arrears, the Mnister disallowed the
$7,500 deduction on the basis that it was not a
periodi ¢ paynment for the purpose of section 60(b)
of the act.

Judge Garon as he then was
determ ned that the |unp sum paynent was deducti bl e
because it nerely crystallized the anobunts due
periodically under the first order and really
represented a portion of the arrears of maintenance
paynents that were an all owabl e al |l owance payabl e
on a periodic basis under paragraph 60(b).

It was al so noted that the
t axpayer had not been rel eased from any existing or
further liability in respect of nmintenance of the
chil dren.

That case is alnbst square on with
M. Parr's situation.

| have authorities on one side and
ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720




© 00 N oo o b~ W N Pk

N RN NN N NN R B R R R R R R R R
o o0 A W N P O O 0 N O o1 B W N — O

| have authorities on the other side. Wich side
do |l goon? It really is neither here or there as
to which side I go on because unfortunately, and I
say unfortunately because that is the way | feel
unfortunately the matter is resolved by the issue
of the comnmencenent date, but is not resolved in
the favour of M. Parr.

The commencenent date can be a
very conplicated issue or it can be very sinple. |
will try to take the sinplest approach by quoting
M. Associate Chief Justice Bowran, now Chi ef
Justice, in Kovarik v. R, [2001] TCJ No. 181,

i nformal procedure, Tax Court of Canada. | can
give these citations later to counsel, if they
require it.

Par agraphs 8 and 9 state as
fol |l ows:

"Under what | nay describe as
the old reginme (pre-Muy of
1997) spouses naki ng paynents
to separated or ex-spouses
for the support of children
coul d deduct those paynents
and the recipient had to

i nclude themin incone.

Fol | owi ng the decision of the
ASAP Reporting ServicesInc.
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In th

Suprene Court of Canada in
Thi baudeau v. Canada in 1995
2 SCR 627, the legislation
changed. So long as a pre-
May 1997 agreenent renmai ned
unchanged, the
deduction/incl usion system
under the old regine
prevail ed.

"I'f a new agreenent were
entered into or an old
agreenment was changed in a
particul ar way the
deduction/inclusion reginme
ceased and only paynents nade
up to the comrencenent day as
defi ned were deducti bl e by
t he payor and i ncl udabl e by
t he payee."

is particular case, the

matter is answered by that. Unfortunately, we can

only find that there has been a new agreenent

entered into. The old

agreenent has been changed

in a particular way; the deduction regi nme has

t heref ore been changed.

The $10,500 paid by M. Parr was
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under a new order which was different than the old
order. Since it is child support, it is not
deducti ble fromthe appellant pursuant to section
60(b) of the Income Tax Act.

| say unfortunate because | am
very concerned that if the Mnister in this
particular case -- and we can't really go there, it
is really obiter -- if he allowed the spouse to
include this anount in her income and taxed her on
that i ncome and did not allow an equival ent
deduction for the appellant, there is sone
unfortunate sense of unfairness in that in nmy mnd

But the I ncone Tax Act is what it

is. | amsure there are many ot her instances where
the Incone Tax Act will be found not necessarily to
be fair.

Again, | also want to point out

that there was a court order here. Al that M.
Parr was doi ng was conplying with a court order,
doi ng what he was basically ordered to do.
Not wi t hst andi ng what he was ordered to do, it turns
out the Income Tax Act does not allow himthe
deducti on.

Now the lawis clear in this
particular point. In the WIKkinson case, as cited

by the respondent, Madam Justice Lamarre stated at
ASAP Reporting ServicesInc.
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par agr aph 11:

10

"Unfortunately for the

appel  ant, the paynent
received in 1998 had to be

i ncluded in her incone for
that year in accordance with
par agr aph 56(1)(b) and
subsection 56.1(4) of the
act. The fact that the

di vorce judgnent indicated
that the child support
paynents were not taxable in
t he hands of the recipient
cannot change the explicit
terms of the act. It is only
t he special circunstance
referred to in 56.1 and 60.1
of the act that an agreenent
or an order may stipul ate
that such paynents will be
deducti ble for the payer and
taxabl e for the recipient
under those two sections,
assum ng that the paynents
otherwi se qualify for the

deducti on and for inclusion
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11

inincone. Oherwise, it is
not open to a court to
determ ne that an order that
support paynents shall not be
taxabl e for the recipient nor
deducti ble for the payer, if
the act expressly provides
that they are.’

In the circunstances that we have
here, W1 kinson appli es.

There is another case by M.
Justice Murray Mbgan of this Court, Betts v. The
Queen, in which the sanme provision applies.

Not wi t hst andi ng what a judge of another court nmay
say, the deductibility still must be determ ned
within the four corners and confines of the Incone
Tax Act.

This particular situation does not
allow this deduction in the circunstances that we
have had had, unfortunate as it may be.

| only hope that the Mnister has
not taxed the recipient of these nonies. But if
they did, there is nothing I can do about it.

The appeal is dism ssed. Anything
further?

MR. GREENSTEIN. No. Thank you,
ASAP Reporting ServicesInc.
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very much, your honour, for hearing this matter.
M5 AKI BO- BETTS: No, your honour,
t hank you.
JUSTI CE RCSSI TER:  Thank you.
THE REG STRAR: This matter is
concluded. The Court is closed for this day, and
will resunme tonorrow norning at 9:30.
--- \Wereupon the hearing was concl uded

at 4:32 p.m
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