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Toronto, Ontario

--- \Wereupon the excerpt comences at 11:17 a. m
on Tuesday, April 24, 2007.

THE REG STRAR. The hearing is
resumed.
DECI SI ON FROM THE BENCH

JUSTICE BONE: The affidavit of
M. Berini certainly satisfies me that there has
been a good deal of delay in this natter. To sone
extent, the delay is explained but | do not think
that the explanation to be found in the affidavit
of Lisa Mbon Sam (ph) satisfactorily explains all
of that del ay.

Havi ng said that, the appell ant
has paid the tax; that does not seemto be in
di spute. There is no evidence of specific
prejudice to the respondent by the delay that can=t
be conpensated in costs.

| understand the respondent=s
frustration at trying to get this matter into
court. There has been a consi derabl e vol une of
correspondence exchanged to that end. It m ght
have been nore effective to have a bit |ess
correspondence and a considerably earlier notion.

So far as | can nake out, the
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O der of M. Justice Archanbault was nmade on a
status hearing on the initiative of the Court
rat her than either of the parties.

If | understand correctly, the
appel lant has at this point delivered a |ist of
docurents. There was some suggestion, at least in
argunent this norning, that perhaps that |ist of
docunents is not conplete.

Al in all, I don=t think in those
circunstances that it would be appropriate to
dism ss this action at this point wthout the
appel  ant having the benefit of a trial, if he
truly wants a trial. Wether he wants a trial is
sormet hing that can only be found out by fixing a
trial date; | propose to do that.

There are |lots of dates avail able
during July and August. M. Martin, what is the
appel l ant=s availability?

MR. MARTIN. The appellant is
avai |l abl e; the best dates would be the |ast week of
July or the | ast week of August.

JUSTI CE BOWE: M. LeBl anc?

MR. LEBLANC. The |ast week of
August woul d do.

JUSTI CE BONE: The | ast week of
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August ?

MR, LEBLANC: Yes.

JUSTICE BOWE: Alittle earlier,
you wanted the earliest possible date.

MR. LEBLANC. | had the choice in

being at ny cottage in the |ast week of July or

spending it with M. Galati. | think | prefer the
| ast week of August. | have been waiting so many
years.

JUSTICE BOWE: As long as both
sides are happy with the | ast week of August, so be
it.

How long is it going to take?

M. Martin, howlong is the appellant going to need
to put in his case?

MR. MARTIN: Unfortunately, |

haven=t actually addressed that issue with M.

Galati hinmself. | can only go on the basis of what
| see before ne. | amreally hesitant to even give
you a tinme estimation. | think my friend would

per haps ...

JUSTICE BOWE: M. LeBlanc, yes?
MR. LEBLANC. Yes. Since we only
have two or three properties to deal with, but

JUSTI CE BOWNE: W have a whol e
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week of August 27.

MR. LEBLANC. | believe that a day
mght ... it depends on how many w tnesses they are
going to call. And if M. Luc Galati is the only
wtness, it seens that it is going to be, likely

going to be a very short testinony, depending on
his condition that day.

But a day m ght be short. Maybe
we can go safely with two days. |If that is too
| ong, they can advi se.

MR. MARTIN. W can advi se, yes.

JUSTI CE BOWE: You probably don=t
want to start on a Monday, given the tine of year.

MR. LEBLANC. You are correct.

JUSTICE BOWE: | amgoing to
suggest Tuesday, August 28. | amgoing to ask you
both to indicate to the trial coordinator within a
coupl e of weeks, let=s say by the end of next week,
what your best estimate is. | think M. Martin, as
t he appellant, you are the one from whom t hat
estimate is nost inportant.

MR. MARTIN: Yes, certainly.

JUSTICE BOWE: If you would
convey that to the trial coordinator and to M.

LeBlanc, M. LeBlanc wll then convey to the trial
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coordinator and to you what his estimate is of the
time to put in his case.

Al ternatively, the two of you
coul d get together and agree on a length of tine
and then jointly tell the trial coordinator what
you have settled on

MR. MARTIN:. Certainly.

JUSTICE BOWE: | leave it up to
the two of you to do it, whichever of those ways
you |ike. But the whole week of August 27 is
avai lable. If you decide you want a whol e week,
then do it quickly and we will give you that whole
week. O herw se, you can have all of the four
remai ni ng days or so rmuch of it as you need. |
think that is the best we can do. |If you let us
know within a couple of weeks that it is |less than
four days, we will be able to fill the rest of that
time with sonething el se

MR. LEBLANC. Thank you, very
much.

JUSTICE BOWE: If either party
wants to have an exam nation for discovery, they
can have it by the end of May -- the end of My or
not at all. |If either party has a discovery and

there are undertakings resulting fromit, they are
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to be fulfilled by the end of June. [If there are
to be any supplenmentary lists of docunents, they
are to be filed at | east a week before any
schedul ed exam nation for discovery or they are
going to require |leave of the Court to file them
In other words, M. Martin, if

there is a discovery scheduled to be held in the
m ddl e of May, you can file a supplenentary |ist
but not later than seven days before that
exam nation for discovery is scheduled to be held.

It is always possible that sonething pops out on
either side at the last mnute, and a supplenentary
list seens to be a desirable thing to file. But if
it is after that deadline of a week before any
schedul ed di scovery, then it is going to require
| eave of a judge and the judge is going to be ne
because | am going to becone the case managenent
judge in respect of this matter. Any order
granting leave to file a supplenentary |ist beyond
that date would require very convincing evidence as
to why that document or the docunents on that I|ist
had not been included in an earlier |ist.

MR. LEBLANC. Justice, considering

that the seven days prior to discovery will be

short in terns of notice, can we include in the
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order that the respondent be provided as well with
a copy of the additional docunents listed? That
shoul d be for either party, additional docunents --
not filing wwth the Court.

JUSTI CE BOWE: You nean copies of
t he docunent, along with the list?

MR LEBLANC: Yes. Because the
list may not be very hel pful.

JUSTICE BONE: Yes. Any
supplenmentary list, if it is to be filed, is to be
acconpani ed by copi es of the docunents on the |ist.

MR. LEBLANC. For serving
pur poses, certainly -- not for filing, but for
servi ng purposes.

JUSTI CE BOWE: For serving
pur poses, yes, not filing.

MR. LEBLANC. Thank you.

JUSTICE BOWE: If either party
wants to have a case managenent conference at any
point in tinme then they can apply to the trial
coordinator to arrange for a tel ephone conference.

| think we should have a tel ephone
conference in any event. During the sumer is a
difficult tine to do it, perhaps. |Is a tel ephone

conference in the | ast week of July sonething that
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could be easily arranged, or the first week of
August ?

MR LEBLANC. O the third week of
July woul d be preferred.

JUSTICE BOWE: The third week of
July. M. Martin?

MR MARTIN: | am sure that woul d

be fine.

JUSTICE BOWE: Al right. |
t hink we should do that. In an ideal world, which
this seldomis, it will take about three m nutes

because you will both tell ne that everything is on
track for trial at the end of August. | think
woul d take sone confort from hearing that.

M. Martin, you are going to be on
the record for the appellant?

MR MARTI N: | amnot sure if |
amat this stage. | haven=t discussed the scope of
my retainer with M. Gl ati

JUSTICE BOWE: Al right. | have
a feeling that the Rules provide that an appearance
automatically gets you on the record, unless the
appearance is specifically for a limted purpose,
or sonething of the kind. It is not a rule | have

read | ately.
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MR, MARTI N: Yes.

JUSTICE BOWE: | sinply caution
you that you m ght want to look at that rule and
see whether, if you are not going to be on the
record henceforth, you may have to so indicate to
the Court in witing or sonething of the kind.

MR, MARTI N: Yes. Thank you.

JUSTICE BOWE: O you may find
that you are solicitor of record by operation of
the rule.

MR MARTIN:  Yes.

JUSTI CE BOWE: Anything el se that
either of you would like to include in the order?
There is the matter of costs, of course.

MR LEBLANC. Yes. W would like
the matter of costs to be payable forthwith, to the
respondent.

JUSTI CE BOW E: Yes.

MR MARTIN: Justice, | was
mentioning in ny subm ssions at the end there,
al t hough there were lots of reasons for nmy friend=s
notion, as | said, perhaps if it had been brought
before January of this year, | think that as a
result of what happened in January, it was

i nappropriate for ny friend to bring this notion.
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| don=t think is a time when costs would be
appropri at e.

In the circunstances of the
hi story, |I amnot asking for costs for today=s
appearance. But | also don=t think that ny friend
should be entitled to them because this isn=t the
appropriate tine for himto have brought this
not i on.

JUSTI CE BOW E: | know your
position with respect to costs. Gven the totality
of the history of this matter, | think it is
appropriate to make an order as to costs. | think
a thousand doll ars payable forthwith for the two
notions that were before us this norning is
appropri at e.

The cases | think indicate pretty
clearly that if the costs are in any event of the
cause, as they should be in this case, that they
shoul d be payable forthwith. | am going to make
that by May 7.

If there is nothing el se,
gent | emen?

MR. LEBLANC. No, we thank you.

JUSTICE BOWE: W will take five

m nutes and then hear the next notion.
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MR. LEBLANC. Thank you, sir.

MR. MARTIN: Thank you.

THE REG STRAR: The Court is in
recess for five mnutes.
--- Wereupon the hearing was concluded at 11:30

a.m on Tuesday, April 24, 2007.
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