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1 REASONS FOR JUDGVENT

o | (Delivered Oally in Kanloops, B.C. on April 19, 2006)

3 JUSTI CE: " mgoing to give the decision
4 | on the appeal filed by Bryan E Smith. The facts are in

5 | the 1999 taxation year the appellant was a | ong haul truck
g | driver. In 1999 the appellant worked for the follow ng

7 | conpani es: January 1 to February 22, 1999, Beaver Trucking
g | Service Ltd in Kam oops; from February 25, 1999 to

g | Decenber 31, 1999 Cascade Carriers Ltd in Calgary. The

10| appellant worked as a truck driver on the road for 161

11| days in 1999.

12 In 1999 the appellant and his w fe, Heather
13| Smth, also operated a nusic business know as North 40

14| Music Studios ("North 40"). North 40 was established in
15| 1996 to supply DJ services, the rental of PA equipnent and
16| Mobile recording services for bands and solo artists in

17| the Kam oops area. Wen the appellant filed his 1999

1g| incone tax return, he clained a business |oss in the

19| amount of $19,522.68 in respect of North 40. The

oo| financial position of North 40 may be summarized as

21| follows: Goss business inconme reported, $2,500; current
20| expenses, $6,595.08; capital cost allowance claimed,

23| $13,493.60; business use of home, $1,933.

24 The M nister of National Revenue (The

25| Mnister) reassessed the appellant on the follow ng basis:
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The appell ant was al |l owed a business | oss of $1,429.10 in
respect of North 40, which was determ ned on the follow ng
basi s:

(a) business inconme of $2,500 was accept ed;

(b) current expenses $3,243.10 and CCA of
$683 was al | owed.

The tax issues are:

(a) whet her expenses in excess of the
anount allowed by the Mnister were incurred by the
appel l ant for the purpose of gaining or producing incone
from a business;

(b) whether the anpunt of $12,807.60 for
CCA was properly disallowed by the Mnister; and

(c) whether the appellant is entitled to
claima work space in the hone.

| will now give ny analysis and deci sion.

The appel | ant was unable to be present for
t he hearing because of a work conmtnment, and his father,
M. Ed Smth, acted as the appellant's agent. M. Ed Smth
al so provided evidence with respect to the appellant's
busi ness activities.

At the comrencenent of the hearing M. Ed
Smith filed an affidavit signed by the appellant. Counsel
for the Crown, Sara Fairbridge, objected to evidence being

produced by affidavit, and | agree with Ms. Fairbridge's
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comments. However, in an attenpt to resolve the issue

wi t hout any further delay (there have been two

adj ournnments of the appeal already) | agreed to proceed
with the appeal, but | told M. Ed Smth that he may have
difficulty establishing his son's case since the evidence
produce by Ed Smith will be hearsay, will be second-hand
evi dence, and sonetines of little or no val ue.

|l will now deal with the individual itens
in dispute and I will use the appellant's affidavit as a
gui de.

(1) Capital Cost Allowance. The anount
clai med was $13,493; the anount allowed by the M nister
was $686. During the hearing the agent introduced Exhi bit
A-4, which contained further information re new purchases
of equipnent in the anmount of $11,261. This equipment was
purchased in 1999. |If we apply the 50 percent rule to
this new equi pnment, the correct figure for additions to
the class is $5,630. During the hearing the agent agreed
that a Mercedes autonpbile, costing in excess of $32,000,
was a | uxury vehicle and he dropped the claimfor capital
cost allowance with respect to the Mercedes.

After carefully considering the evidence of
the agent | have concluded that the capital cost all owance
clainmed for 1999 should be as follows:

The original amount of the claimis
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$31,171. This is the original anount of the capital cost
avai l able. W should add to that figure the anmount of

$5, 630, being one half of the additions for 1999, which
give the total of the capital cost allowance schedul e of
$36, 701. The original claimfor 1999 was $2,748.50. | am
going to add a further figure of $7,240 to nake it a total
CCA avail able for the year 1999 of $10, 008.

(2) Re: Travel. Par agraph 20 of the
affidavit, the appellant's agent said that he nmade an
error when he prepared the tax return re travel when he
clainmed only $113.85. The appellant's agent now clains it
shoul d have been $860.41 and he filed Exhibit A-9 to prove
this point. In making his cal culations on A-9, the
appel lant's agent used a rate of 45.5 cents per kilonetre.
This is the 2006 rate, which he obtained fromthe Canada
Revenue Agency. | believe it should be reduced to 35
cents per kilonetre. As a result of using 35 cents per
kil ometre, using the nunbers contained in the exhibit
provi ded by the appellant's agent, | have concl uded that
the travel anount that should be allowed is $661 instead
of $860.41. So the new anmpunt is $661 re travel.

Next category, Meals and Entertai nnent Re
t he Shows put on by North 40. The appellant clainmed $350
when he filed his 1999 tax return. The Mnister allowed

zero. The appellant's agent claimed that this anmount
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shoul d be $12,015 and he filed Exhibit A-10 to establish
his point. However, the appellant's claimwas based upon
$45 per day for neal allowances, which were the 2006
rates. In the 1999 return, and in evidence fromthe

appel lant's agent, the appellant admts that the claimfor
1999 shoul d be $33 per day for neal allowance not $45. |If
we use the appellant's figures of 18 days tines 33 we get
a figure of $594. W nust then deduct 50 percent as the
Act requires to give a figure of $297. There were three
shows, we nultiply the 297 by 3, which gives us a figure
of $891 instead of the anpbunt shown on exhibit A-10 of
$12, 015. So the new anobunt re neals and entertainnent is
$891 at the rate of $33 per day.

Next item Re: Meals as a Trucker. Exhibit
R-1, the appellant's tax return shows that he appell ant
cl ai ned $5, 213 for neals. | amnot convinced on the
evi dence that any further anpbunt should be allowed in this
cat egory.

Next item Re: Ofice in the Home. The
appel l ant clai med that $1,933 as the expense he thought he
shoul d deduct for 1999. Section 18(12) of the Incone Tax
Act prohibits a deduction of expenses re office in a hone
in a situation such as this where there is a | oss created.
|, therefore, have decided that no anpbunt shoul d be

allowed in this category.
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Next item Re: Interest. Paragraph 25, of
the affidavit indicates that the appellant clained $1, 547
when he filed his tax return. The Mnister allowed
$1,006.37. This claimwas with respect to the interest
paid by the appellant on a |l oan of $21, 000 obtai ned from
the Community Futures Devel opnment Corporation. The agent
for the appellant attached forns from Community Futures
Devel opnent Corporation re interest shown on the
affidavit. | have calculated the interest as charged to
t he appel l ant by Community Futures and | have concl uded
that the Mnister was correct and the agent was incorrect
in his calculations. The correct figure was $1, 006. 37 for
1999 and no adjustnent should be nade to this figure.

The agent for the appellant al so argued
that there should be additional interest re the anounts
that the appellant failed to claimfor 1996, 1997 and 1998
(Refer to paragraph 27 of the affidavit). Those years are
statute barred and the appellant cannot go back ten years
to claiminterest on a | oan that was outstanding ten years
ago. The Mnister cannot be faulted for the errors and
m st akes nade by the appellant and his agent re uncl ai ned
interest.

Next item Legal Fees. Wen he filed his
tax return the appellant clained | egal fees of $275. The

M nister allowed zero. The agent for the appell ant
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i ndi cated that the appellant paid | egal fees or

adm nistrative fees equal to one percent of the |oan.
According to Exhibit 5 of the affidavit of the appellant,
the | oan balance in 1999 was at the begi nning of 1999
$11,231.13. | will allow 1 percent of $11,231 or $112.

Next itemis insurance. The appell ant
cl ai med $436.89 which is 40 percent of $1,092.22. The
M nister allowed 10 percent of this amount or 109. 25.
will allow $436. That is the original amount that was
cl ai mred by the appell ant.

The appel l ant al so clainmed the expenses re
a tel ephone. He clained $907.74, which is 60 percent for
busi ness. The Mnster allowed zero. | wll allow 50
percent of $907.74 or $453. 87.

The agent for the appellant also referred
to child tax credits and child tax benefits, which he says
wer e del ayed because of the appeal that was filed. The
agent or the appellant should check with Canada Revenue
Agency officials re these issues.

Finally I wish to say that the appellant is
fortunate that the Mnister recogni zed that the appell ant
was carrying on the business in 1999. | say this for the
fol |l ow ng reasons:

(1) the incone received fromNorth 40 was

mnimal, that is only $2,500 in the year, conpared to
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1 | expenses and equi prent and aut ormobil es approachi ng

2 | $200, 000, and al so conpared to projected income for the

3 | business of $185,500 which was shown on Exhibit A-1, the
4 | docunment submitted to Community Futures. The projection
5 | there, as | say, was $185,500 for 1999 and the actual

g | anmount was apparently only $2, 500.

7 (2) I also note that the records were very
g | poorly prepared; they were |ess than adequate. They were
g | just a series of receipts with no explanation. For

10| example reference was made to a CB radio. Exhibit 3

11| indicates that a CB radio was sold to Cascade Carriers,
12| not the appellant, in July 30, 1999.

13 Ref erence was al so made to the appellant's
14| Wi fe, Heather, being a partner in North 40. However, al
15| of the loss of North 40 was applied to the appellant and
16| No portion of the loss was applied to Heather. To know
17| the full answer, we should have seen Heather's tax return
1g| or heard fromHeather. | also wish to note that Exhibit
19| A-5 refers to the fact that Heather apparently had a

20| capital cost allowance claimof $23,651.80 but there was
21| no reference to which year this related to.

29 Exhibit R-3 refers to the courier business
23| apparently operated by Heather in Cannore from Cctober to
24| Decenmber 1999, but there was no reference to any incone
og| received or capital cost allowance allowed. This type of
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evi dence rai ses questions: Wat was going on? Was any

i ncome reported? Were expenses okay? Evidence of this
nature rai ses questions and creates problens but provides
no answers. | again note that Brian and Heat her were
partners in North 40. The court should have information
about the partnership. Wthout that information there are
unanswer ed questions and poi nts of concern.

Finally if the appellant thinks he is
entitled to additional |osses he or his wife should have
been in Court yesterday, and they should have nui ntained
proper books and records. By not keeping proper records,
they are the cause of their own problenms. M. Ed Smth
did the best he could under the circunstances but his
hands were tied because of the poor and totally inadequate
records and the absence of the appellant or his business
partner, Heather Smth.

The appeal will be allowed w thout costs
and the Mnster will nake the adjustnents | have referred
to above. Thank you appeal allowed w thout costs.

( PROCEEDI NGS CONCLUDED)

10
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| HEREBY CERTI FY THAT THE FOREGO NG
is a true and accurate transcript

of the proceedings herein to the
best of ny skill and ability.

S. Leeburn, COURT REPORTER

11
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