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[1] Theonly issuein the El appea and in the CPP appeal is whether Mr. Appelt
was an employee of Fred's Painting in the period in question. The Crown’'s
assumptions included an assumption that Mr. Appelt did not work for Fred' s Painting
at al. Notwithstanding the shortcomings of the evidence, about which | have more to
say, | am satisfied from the evidence that Mr. Appelt may have worked for Fred's
Painting in the period in question.

[2] However, | am certain on the evidence before me that Mr. Appelt was not in
an employment relationship with Mr. Polidano, the owner of Fred's Painting.
Mr. Polidano was called by the Appellant and testified that he hired Mr. Appelt under
averbal agreement that he would be paid by the hour doing some subcontracting, that
he would be paid in cash, and that there would be no withholdings. Mr. Polidano
only gave an amount to Mr. Appelt’s accountant, Mr. Fawaz, when Mr. Fawaz said
Mr. Appelt should be an employee for El purposes, and that amount was to be for El
withholdings. This was only at the end of the work period. Mr. Polidano said he did
not know much about these things, so he did as asked.
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[3] The Appélant’s witnesses, Mr. Juric and Mr. Rossitto, did not have anything
relevant to say regarding the employment issue. All they knew is Mr. Appelt worked
with or for Mr. Polidano.

[4 While both Mr. Appelt and Mr. Fawaz testified they were sure it was
employment, there was no corroborating written evidence produced whatsoever. The
T4s, tax reports, remittance cheques, pay cheques and bank records, allegedly
produced, were not introduced by the witnesses. | find that no T4, withholding
remittances or other tax reporting was done. These amounts were not included in
Mr. Appelt’s income on his tax return, which was prepared by Mr. Fawaz and his
firm. Mr. Appet’ sreturns claimed tax refunds.

[5] In any event, even had Mr. Appelt and Mr. Fawaz been credible, Mr. Appelt
testified he could not remember how much he was paid, not even an approximate
hourly rate.

[6] On theissue of credibility, | must say | did not find any of the Appellant’s
witnesses gave straightforward answers. With each there was an apparent willingness
to midead for as long as they could get away with it. With respect to Mr. Fawaz in
particular, who clamed he prepared the T4, and aso did prepare Mr. Appdt’s tax
returns and represented him at trial, | do not accept that any of his evidence is
sufficiently truthful to be at al reliable. It is apparent Mr. Fawaz and his firm devised
this scheme with and for Mr. Appelt to claim El benefits he was clearly not entitled
to. The scheme was no better than half-baked, since Mr. Fawaz did not include the
T4 amountsin the tax returns he prepared for Mr. Appelt.

[7] Mr. Fawaz's explanation regarding the seizure of his business records by his
firm's landlord in 2002 does not adequately explain his lack of back-up for
Mr. Appelt’s returns that were not filed until 2004, or the absence of bank and other
third party records.

[8] With respect to Mr. Appelt, | recognize that English is not his first language
and he is not comfortable with having to attend in court. | nonetheless found him to
be evasive, misleading and argumentative in his answers. Mr. Appelt’'s testimony
differed from his answers on CRA’s Worker Questionnaire in materia points, as did
Mr. Polidano’s differ from those in his Payor Questionnaire. Mr. Appelt claimed to
lack any recollection about any details frequently as he was challenged in cross-
examination.
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[9] EI, CPP and other socia programs are important and valued Canadian social
benefits. They are expensive and have to be paid for. They aso have to be earned. In
the case of El and CPP, it is earned through employment or self-employment, and as
a big picture economic matter, by Canadians paying their premiums and paying their
taxes. If any such benefits had been earned by Mr. Appelt, they certainly were not
paid for. However, | find that absolutely none were earned.

[10] Today has been a shameful waste of court resources. No reasonable basis
existed at any time for Mr. Appelt’s claims for El benefits. This was, again, nothing
more than a scheme devised by Mr. Fawaz, hisfirm and Mr. Appelt.

[11] Both appeds are dismissed.

Signed at Ottawa, Canada, this 22™ day of May 2008.

"Patrick Boyl€e"
Boyle, J.
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