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JUDGMENT

The appea from the assessment made under the General Anti-Avoidance
Rule, section 245 of the Income Tax Act, is dlowed to delete pendties and the
assessment is referred back to the Minister of National Revenue for reconsideration
and reassessment in accordance with the attached Reasons for Judgment.

There will be an award of two sets of counsel costs to the Respondent.



Page: 2

Signed at Summerside, Prince Edward Idland, this 28th day of August 2007.

“Diane Campbell”
Campbdl J.
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REASONS FOR JUDGMENT
Campbdl J.

[1]  The assessment in this appeal arose when the Minister of National Revenue
(the “Minister”) applied the General Anti-Avoidance Rule (the “GAAR”),
section 245 of the Income Tax Act (the “Act”), to transactions that facilitated the
preservation of paid-up capital (“PUC”) in respect to certain shares.

[2] The Minister assessed Copthorne Holding Ltd. (a predecessor of the
Appedllant) on account of tax payable by a non-resident, L.F. Investments. This tax
arose in respect to a purported failure to withhold and remit that tax on an amount
deemed to be a dividend paid to a non-resident shareholder. Penalties were aso
assessed pursuant to subsection 227(8) of the Act.

[3] The parties entered into a Joint Statement of Facts and Law (“JSF”), which |
have attached as Appendix “A” to these reasons. In addition to the Schedule “B”
diagrams attached to the parties’ joint statement, | have included my own detailed
series of diagrams of transactions as Appendix “B” to my reasons. | intend to
reference my own series of diagrams in my analysis of the transactions by diagram
number.
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[4] Thefacts and transactions involved in this appeal are lengthy and complex but
the parties have largely agreed upon the essentia facts by way of their JSF. As a
result, abrief overview of the transactions, relevant to this appeal, will be sufficient.

The Facts

Events prior to the 1993 Share Sde

[5] Copthorne Holdings Ltd. (“ Copthorne I”) was incorporated in Ontario in 1981
in order to acquire the Harbour Castle Hotel in Toronto. The one common share was
issued to Big City Project Corporation (“Big City”), a Netherlands Corporation
indirectly controlled by Li Ka-Shing. Both corporations are members of a group of
companies controlled directly or indirectly by the Li family. In 1981, Copthorne |
had PUC of $1. Copthorne | sold the Harbour Castle Hotel (the “Hotel Sale”) in 1989
for asubstantial capital gain.

[6] Followingthe Hotel Sale, Copthorne | incorporated awholly owned subsidiary
under the laws of Barbados called Copthorne Overseas Investment Ltd. (“Coil”). Coil
carried on a successful bond-trading business through its Singapore branch.

[7] In 21987, VHHC Investments Inc. (“VHHC Investments’) was incorporated in
Ontario. Victor Li, son of Li Ka-Shing, owned all of the Class A voting common
shares of VHHC Investments with PUC of $100, together with 18.75% of the
Class B non-voting common shares. The remaining Class B shares were owned by
Adfield B.V. (“Asfield’), a Netherlands corporation that was indirectly owned by a
trust whose principal beneficiary was Victor Li.

[8] Between 1987 and 1991, Victor Li, Asfield and L.F. Holdings, a Barbados
corporation controlled by Li Ka-Shing, invested capital in VHHC Investments. At the
end of 1991, VHHC Investments had PUC of $96,736,845.

[9] During this period, VHHC Investments used $67,401,279 of the invested
capital, received from Victor Li, Asfield and L.F. Holdings, to invest in shares of
VHHC Holdings Ltd. (“VHHC Holdings’), a lower tiered subsidiary of VHHC
Investments. As a result, at the end of 1991, VHHC Holdings had PUC of
$67,401,279.

[10] Also by the end of 1991, VHHC Holdings owned 100% of another lower
tiered subsidiary, VHSUB Holdings (“VHSUB”). VHSUB had a substantial and
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accrued capital loss, resulting from its investment in another Canadian corporation
Husky Oil Ltd. (“HOL"). [JSF paras 3, 4(i) to 4(V)]

[11] In summary, following these December 1991 transactions, VHHC
Investments had used $67,401,279 of the capital invested by Victor Li, Asfield and
L.F. Holdings Investments to purchase 67,401,279 common shares of VHHC
Holdings with a PUC of $67,401,279. VHHC Holdings then used these share
subscription funds to invest, directly or indirectly, through its subsidiary VHSUB,
in HOL. As aresult of declining oil and gas prices by the end of 1991, the value of
HOL'’s shares had fallen dramatically. As a result, VHHC Holdings now owned
shares of VHSUB which had a substantial capital |oss.

[12] In 1992, VHHC Investments sold its 67,401,279 common shares of VHHC
Holdings to Copthorne I for $1,000. The sole purpose of this transaction was to
shift the inherent capital loss of the shares of VHHC Holdings in VHSUB to
Copthorne I. A portion of the capital loss could then be used by Copthorne | to
shelter the capital gain it had realized on the Hotel Sale in 1989. The PUC of the
shares of VHHC Holdings remained at $67,401,279 and was passed on to the
purchaser, Copthorne |. [Diagrams 5(i) to 5(v)]

The 1993 Share Sadle

[13] 1n 1993, the Li family decided to amalgamate Copthorne I, VHHC Holdings
and two other Canadian corporations so that:

(1) the losses incurred by one or more corporations could be used to
shelter income earned by others, and

(2)  the corporate structure of the Li Family Canadian Holdings would be
simplified.

[14] It islikely that prior consideration was given to amalgamation but it did not
occur until 1993 because the focus was on the loss transfer utilization transactions
that occurred in 1992. If VHHC Holdings and Copthorne | had amalgamated prior
to the 1992 transactions, the loss, triggered by the amalgamation could not have
been carried back to offset the capital gain realized by Copthorne | on the Hotel
Salein 1989. It therefore became necessary to shift the capital loss to the Appellant
prior to an amalgamation.
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[15] Because VHHC Holdings became a subsidiary of Copthorne I, after the sale
by VHHC Investments, the PUC in VHHC Holdings would be eliminated, under
corporate law, upon a vertical amalgamation of VHHC Holdings with Copthorne l.
To preserve the PUC of $67,401,279 in the shares of VHHC Holdings, Copthorne |
sold those shares for $1,000 to Big City in 1993 (the “1993 Share Sale”) prior to
the amalgamation. The Minister's position is that this 1993 Share Sale is an
avoidance transaction.

[16] On January 1, 1994, Copthorne I, VHHC Holdings and two other Canadian
Corporations, owned by the Li family, were amagamated (the “First
Amalgamation”) to form Copthorne Holdings Ltd. (Copthorne I1). Prior to
amalgamation, Big City owned one common share in Copthorne I, together with
67,401,279 common shares in VHHC Holdings, acquired pursuant to the
1993 Share Sale. After amalgamation these shares were converted to 20,001,000
common shares of Copthorne Il with an aggregate paid up capital of 67,401,280
(i.e. $67,401,279 plus $1). [Diagrams 6(i) to 6(iii)]

The Redemption

[17] In 1994, the Department of Finance released revised amendments to the
foreign accrual property income (“FAPI™), including the proposed introduction of
what is now paragraph 95(2)(1) of the Act. The proposed changes would have
adversely affected Coil by making all of Coil’sincome FAPI.

[18] As aresult, the Li family decided to dispose of its investment in Coil and
repatriate the proceeds of such disposition for investment outside of Canada. The
Li family decided to further simplify their Canadian corporate structure and
consolidate their principal Canadian investments (Copthorne |1 and HOL) under a
single offshore company.

[19] As part of this plan, L.F. Investments was incorporated in Barbados in
November 1994. In December 1994, Victor Li and Asfield sold their common
shares, and L.F. Holdings sold its preferred shares, in VHHC Investments, to
L.F. Investments. [Diagrams 8(i) and 8(ii)]

[20] In addition, Big City sold its common shares in Copthorne Il to
L.F. Investments. Consequently, L.F. Investments owned the common shares of
Copthorne 11 with its PUC of $67,401,280 and the common and preferred shares of
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VHHC Investments with its PUC of $96,736,845 for an aggregate PUC of
$164,138,125". [Diagrams 8(iii) to 8(iv)]

[21] In January 1995, Copthorne I, VHHC Investments and two other Canadian
corporations, owned by Li KaShing, were amagamated (the *“Second
Amalgamation”) to form Copthorne Holdings Ltd. (“Copthorne 111")
[Diagrams 9(i) to 9(iii)]. Immediately following, Copthorne Il redeemed
142,035,895 of the Class D preference shares (the “Redemption”) held by
L.F. Investments. No amount was withheld by Copthorne 11 in respect of this
Redemption because Copthorne 11l had an aggregate PUC of $164,138,025 after
the Second Amalgamation. [Diagram 11] Therefore Copthorne 111 did not withhold
and remit any tax on behalf of the non-resident, L.F. Investments, pursuant to
subsection 215(1) of the Act.

[22] On January 1, 2002 Copthorne |11 amalgamated with five other companies
and continued as Copthorne Holdings Ltd., the Appellant in this appeal.

The Minister’ s Assessment

[23] The Minister applied GAAR and issued an assessment for unremitted
withholding tax, a penalty and interest, in respect to the Appellant’s failure to
withhold and remit Part XI11 tax on the basis that:

(@ L.F. Investments received a “tax benefit” within the meaning of
subsection 245(1) of the Act;

(b) The tax benefit was the avoidance of the withholding tax payable by
L.F. Investments;

(c0  The tax benefit arose from the “inappropriate increase” in the PUC of the
Class D preference shares of Copthorne 111 which resulted from a series of

1 Of this amount, $164,138,025 was allocated to Class D preference shares of Copthorne I
upon the Second Amalgamation. It is important to point out that of the $164,138,025 of
PUC, associated with these Class D Preferred Shares, $67,401,279 is derived from the same
$96,736,845 of PUC associated with the invested capital of Victor Li, Asfield and L.F.
Holdingsin VHHC Investments. [Diagrams 10(i) and 10(ii)]
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transactions that included an “avoidance transaction” within the meaning of
subsection 245(3) of the Act;

The avoidance transaction was the 1993 Share Sale;

The avoidance transaction resulted in an abuse of the Act read as a whole
within the meaning of subsection 245(4);

The tax consequences, reasonable in the circumstances to deny the tax benefit,
would be to reduce the PUC of al of the Class D preference shares by
$67,401,280 so that a taxable dividend in the amount of $58,325,223,
calculated with reference to the revised PUC of each of the shares, would be
deemed to have been paid by Copthorne Il to L.F. Investments pursuant to
subsection 84(3) of the Act;

Copthorne 11 was therefore required to deduct or withhold the amount of
$8,748,783.40 (i.e. 15% of the taxable dividend deemed to have been paid,
which was the applicable rate under the Canada-Barbados Income Tax
Convention); and

Having failed to deduct or withhold, Copthorne Il1 was liable to a penalty of
10% of the amount that should have been deducted or withheld, or
$874,878.34.

The Issues

[24] The centra issue in the present appeal is whether section 245 applied to the
Redemption. In deciding whether section 245 applies, there are four important
sub-issues:

@

()

Whether a tax benefit was received within the meaning of subsection 245(1)
of the Act;

Whether such a tax benefit resulted, directly or indirectly, from a series of
transactions that included the sales of shares of VHHC Holdings by
Copthorne | to Big City on July 7, 1993 (the 1993 Share Sale);
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(c0 Whether the 1993 Share Sale was an avoidance transaction within the
meaning of subsection 245(3); and

(d)  Whether it may reasonably be considered that the 1993 Share Sale, or series
of transactions resulted, directly or indirectly, in a misuse of the provisions of
the Act or an abuse having regard to the provisions of the Act, other than
section 245, read as a whole, within the meaning of subsection 245(4) of the
Act.

Analysis

[25] The transactions in this appeal are numerous and at first glance lengthy and
complex. If one looks at these transactions in conjunction with the governing
provisions contained in the Act, it is not immediately apparent why any of the
corporate undertakings should have attracted the application of GAAR. However,
as the saying goes “that would not be seeing the forest for the trees’. When | step
back and look at the big picture of what occurred here, the calculation of PUC
resulted in the very blatant advantage of a “double counting” in the amount of
$67,401,279. None of the provisions in the Act ever intended that an artificia
inflation of PUC be preserved for a subsequent return of such an increase to
shareholders on a tax-free basis. | am dealing with a total PUC of $164,138,025
belonging to Copthorne 111, and associated with Class D preference shares. The
origin of this amount is made up of $96,736,745 PUC originaly belonging to
VHHC Investments and $67,401,279 PUC belonging to Copthorne 11. However the
$67,401,279 is easily traced to the initia investment made by VHHC Investments
in VHHC Holdings. This PUC was preserved by the 1993 Share Sale and
maintained throughout the First and Second Amalgamations. This means that the
$67,401,279 PUC is part and parcel of or is derived from the $96,736,845 PUC. To
permit transactions that produce an aggregate of these two amounts creates a
double counting of PUC in the amount of $67,401,279. This simply produces an
incorrect result and permits shareholders an unfair advantage, something that was
never intended in the application of these provisions,

[26] The approach to be taken and the principles to be applied to cases where an
assessment has been made under section 245 were recently established in two
unanimous decisions of the Supreme Court of Canada, Canada Trustco Mortgage
Co. v. Canada, [2005] 2 S.C.R. 601, 2005 DTC 5523 and Mathew v. Canada,
[2005] 2 S.C.R. 643, 2005 DTC 5538 (“Kaulius’). In Canada Trustco, supra, at
paragraph 66 the Supreme Court summarized the requirements that must be met in
order for the GAAR to apply:
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The approach to s. 245 of the Income Tax Act may be summarized asfollows:

1. Three requirements must be established to permit application of the
GAAR:

(1) A tax benefit resulting from a transaction or part of a series of
transactions (s. 245(1) and (2));

(2) that the transaction is an avoidance transaction in the sense that it
cannot be said to have been reasonably undertaken or arranged
primarily for a bona fide purpose other than to obtain a tax benefit;
and

(3) that there was abusive tax avoidance in the sense that it cannot be
reasonably concluded that a tax benefit would be consistent with the
object, spirit or purpose of the provisons relied upon by the
taxpayer.

2. Theburdenis on the taxpayer to refute (1) and (2), and on the Minister to
establish (3).

3. If the existence of abusive tax avoidance is unclear, the benefit of the
doubt goesto the taxpayer.

4. The courts proceed by conducting a unified textual, contextua and
purposive analysis of the provisions giving rise to the tax benefit in order
to determine why they were put in place and why the benefit was
conferred. The goal is to arrive a a purposive interpretation that is
harmonious with the provisions of the Act that confer the tax benefit,
read in the context of the whole Act.

5. Whether the transactions were motivated by any economic, commercial,
family or other non-tax purpose may form part of the factual context that
the courts may consider in the analysis of abusive tax avoidance
allegations under s. 245(4). However, any finding in this respect would
form only one part of the underlying facts of a case, and would be
insufficient by itself to establish abusive tax avoidance. The central issue
is the proper interpretation of the relevant provisions in light of their
context and purpose.

[27] In the present appeal, the impugned tax benefit results from the Redemption,
which forms part of the “Second Series of Transactions’ (JSF, paragraph 62). The
alleged avoidance transaction, the 1993 Share Sale, is contained in the First Series
of Transactions (JSF, paragraph 61). Because it is clear from the facts in this
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appeal and because the parties have acknowledged in their JSF that there are
clearly two series of transactions, before addressing any of the other issues in this
appeal it will be first necessary to determine whether the impugned tax benefit is
part of a series of transactions that included the alleged avoidance transaction.

[28] Subsections 245(2) and 245(3) of the Act use the expression “series of
transactions’. In determining the meaning of this expression, the Supreme Court in
Canada Trustco adopted the majority’s comments in OSFC Holdings Ltd. v. The
Queen, 2001 DTC 5471, and, at paragraph 25 stated:

The meaning of the expression “series of transactions under s.245(2) and (3) is not
clear on its face. We agree with the mgjority of the Federal Court of Apped in
OS-C and endorse the test for a series of transactions as adopted by the House of
Lords that a series of transactions involves a number of transactions that are “pre-
ordained in order to produce a given result” with “no practical likelihood that
the pre-planned events would not take place in the order ordained”: Craven v.
White, [1989] A.C. 398, at p. 514, per Lord Oliver; see dso W.T. Ramsay Ltd. v.
Inland Revenue Commissioners, [1981] 1 All E.R. 865. [emphasis added]

[29] In OSFC Holdings, supra, Rothstein, J.A. (as he was then), at paragraph 24,
concluded the following in respect to the common law test or pre-ordination test:

...Pre-ordination means that when the first transaction of the series is implemented,
all essential features of the subsequent transaction or transactions are determined by
persons who have the firm intention and ability to implement them. That is, there
must be no practica likelihood that the subsequent transaction or transactions will
not take place.

[30] The decision in OSFC Holdings was confirmed by the Federal Court of
Appea in The Queen v. Canadian Utilities Limited et al., 2004 DTC 6475
(“Canutilities’), at p. 6483:

In Canada, a common law series only requires that, when the initial transaction is
completed, the subsequent transaction or transactions needed to avoid tax have been
determined by those persons who have the firm intention and ability to implement
them and that all of those transactions do in fact occur.

[31] The Respondent did not argue that the First Series of Transactions and the
Second Series of Transactions were connected by application of the common law
test. At the time of the 1993 Share Sale, the essential features of the Redemption
had not been determined and Copthorne | had not formed the intention to
implement the Redemption. The evidence only indicates that PUC was preserved
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because it was viewed as an attribute that held some value (Transcript pages 33-35,
37-39). Therefore, when the 1993 Share Sale occurred, the Redemption was not
pre-ordained within the meaning of the OSFC Holdings common law test and as
such the Redemption, under that test alone, does not form part of the series of
transactions that includes the 1993 Share Sale. However, this alone is not
conclusive because it is necessary to consider whether the Redemption is included
in the First Series of Transactions pursuant to subsection 248(10), which extends
the meaning of the common law series.

[32] Subsection 248(10) states:

(10) For the purposes of this Act, where there is a reference to a series of
transactions or events, the series shall be deemed to include any related
transactions or_events completed in_contemplation of the series. [emphasis

adlded]

[33] The question is whether, pursuant to subsection 248(10), the Redemption in
January 1995 is connected to this First Series of Transactions occurring in 1993. A
determination of this question requires a consideration of the phrase “related
transactions or events completed in contemplation of the series’.

[34] The Federal Court in OSFC Holdings did not indicate that
subsection 248(10) requires that the related transactions be pre-ordained or that the
related transactions should be completed at a particular point in time. At paragraph
36, the Court stated:

...As long as the transaction has some connection with the common law series, it
will, if it was completed in contemplation of the common law series, be included in
the series by reason of the deeming effect of subsection 248(10). Whether the related
transaction is completed in contemplation of the common law series requires an
assessment of whether the parties to the transaction knew of the common law series,
such that it could be said that they took it into account when deciding to complete
the transaction. If so, the transaction can be said to be completed in contemplation of
the common law series. [emphasis added]

[35] In Canada Trustco, the Supreme Court commented on the application of
subsection 248(10) at paragraph 26:

Section 248(10) extends the meaning of “series of transactions’ to include
“related transactions or events completed in contemplation of the series’. The
Federal Court of Appea held, at para. 36 of OS-C, that this occurs where the
parties to the transaction “knew of the ... series, such that it could be said that
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they took it into account when deciding to complete the transaction”. We would
glaborate that “in_contemplation” is read not in the sense of actual
knowledge but in the broader sense of “because of” or “in relation to” the
series. The phrase can be applied to events either before or after the basic
avoidance transaction found under s. 245(3). As has been noted:

It is highly unlikely that Parliament could have intended to include in
the statutory definition of “series of transactions’ related transactions
completed in contemplation of a subsequent series of transactions, but
not related transactions in the contemplation of which taxpayers
completed a prior series of transactions.

(D. G. Duff, “Judicial Application of the Genera Anti-Avoidance Rule
in Canadaa OSFC Holdings Ltd. v. The Queen”, 57 I.B.F.D.
Bulletin 278, at p. 287) [emphasis added]

[36] Since the Supreme Court in Canada Trustco confirmed that the time line is
inconsequential in connecting the transaction to the common law series, it
therefore does not matter whether the related transaction occurred before or after
the series. It is also clear from the quoted passages that the Supreme Court has
broadened the meaning of the word “contemplation”. The Court clarified that
actual knowledge of the common law series is not required but instead the phrase
“in contemplation of” is to be given the broader meaning of “because of” or “in
relation to” the series.

[37] The Respondent’s position is that the First Series of Transactions, which
included the 1993 Share Sale, constitutes the common law series and that the
Second Series of Transactions, which included the Redemption, are related
transactions completed in contemplation of the common law series. The Appellant
argued that “applying a low threshold of causality would expand the scope of the
provision so as to catch virtually every transaction which is done after the common
law series’. (Appellant’s Notes of Argument, paragraph 34). The Appellant’s
position is that a low threshold standard between transactions would lead to an
anomalous and inappropriate result.

[38] The Appellant asserts that “a transaction should only be considered to be “in
contemplation” of a common law seriesif the fact, that the common law series had
been undertaken (or is expected to be undertaken), is a significant factor in
deciding to undertake the transactions’ (Appellant’s Notes of Argument, paragraph
43). The Appellant points to the introduction of new FAPI rulesin February 1994,
together with the proposed amendments released in June 1994, that would result in
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Cail’s income being considered FAPI, as being the basis for the argument that the
Redemption in 1995 was an independent event, distinct from the 1993 Share Sale.

[39] While | agree that the Supreme Court never intended to catch transactions
that are only remotely connected to the common law series, | conclude that thereis
a strong nexus between the transactions in this appeal .

[40] Unlike the dtuation in MIL (Investments) SA. v. The Queen,
2006 DTC 3307 (“MIL"), where there was evidence that the Appellant took steps
to try to prevent the sale of shares, being the transaction sought to be related to the
series, the Redemption, in the present appeal, was exactly the type of transaction
necessary to make a tax benefit a reality based on the preservation of the PUC.
Although there is no evidence that the Redemption was planned at the time of the
First Series of Transactions, when the Redemption occurred in January 1995, it
was clearly done in contemplation of the First Series of Transactions,

[41] Certainly one of the reasons for the Redemption was to extract the surplus
from Coil because of the changes in the FAPI provisions. However this alone is not
determinative. In Canutilities, supra, the fact, that a transaction had an independent
purpose and existence, quite apart from the series, did not mean that it was
excluded if it had been pre-ordained to achieve a composite result. At paragraph
65, the Federal Court of Appeal stated:

Where the parties intend and have the ability to ensure that a number of transactions
produce a given composite result that engages a provision of the Act, the concept of
a common law series means that the court must give effect to the composite resuilt,
even though it was produced by a number of transactions, rather than just one. I f the
parties intend that a transaction with an independent purpose and existence
will assigt in achieving this composite result and have the ability to ensure that
the independent transaction is carried out and the transaction isin fact carried
out, the independent transaction will be considered part of the series. [emphasis

adlded]

[42] Although this passage deals with connecting a transaction under the
common law test, the reasoning is equally applicable under a subsection 248(10)
analysis. In the present appeal, although changes to FAPI were the impetus for
engaging in the Redemption, this does not alter the fact that the Redemption was
done with the actual knowledge of and in contemplation of the 1993 Share Sale.
The evidence was that the Appellant preserved the PUC because it was viewed as
an attribute of value. Without the Redemption or some other similar transaction,
there would be no way of tapping into the value created by its preservation. The
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Redemption became the mechanism for returning this preserved PUC to one of the
Li group of companies. The fact that the Li group had no precise knowledge in
1993 of the mechanism, which would eventually be used to access the preserved
PUC, is not determinative. The First Series of Transactions is related to the Second
Series of Transactions because the Second Series is completed in contemplation of
the First Series, within the meaning of subsection 248(10), in the sense that the
Appellant had knowledge of the prior preservation of PUC and took this into
account when completing the Redemption. | believe that, when the Supreme Court
in Canada Trustco broadened the meaning of “in contemplation of”, it was
precisaly this sort of factual situation which it intended to address.

Tax Benefit

[43] For the purposes of GAAR, tax benefit is defined in subsection 245(1) as:

...areduction, avoidance or deferral of tax or other amount payable under this Act or
anincrease in arefund of tax or other amount under this Act;

[44] The Respondent’s position is that the tax benefit derives from the application
of subsection 215(6) of the Act in respect to the Appellant’s failure to withhold and
remit Part XIlI tax on a dividend, deemed to have been paid to L.F. Investments,
for which L.F. Investments is liable under subsection 212(2). Although the
redemption amount is equal to the PUC of the shares, the tax benefit arises from
the preservation of PUC at the time of the First Series of Transactions and its
subsequent distribution to a non-resident shareholder.

[45] The Supreme Court in Canada Trustco, indicated that, in some instances, in
order to establish the existence of atax benefit, it will be necessary to compare the
resulting consequences of an alternative arrangement. In this appeal, the Li group
of companies could have completed the First Series of Transactions, which
included the First Amalgamation, without selling and transferring the shares of
VHHC Holdings to Big City. If this 1993 Share Sale had not occurred, the
$67,401,279 of PUC in VHHC Holdings would have been eliminated and it would
have been wunavallable to be distributed tax-free a the time of the
1995 Redemption.

[46] Subsection 245(2) addresses a tax benefit that results from a “series of
transactions’. In order for subsection 245(2) to apply to a transaction, it is
sufficient that the reduction, avoidance or deferral of tax, results, directly or
indirectly, from a series of transactions of which the avoidance transaction is a
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part. The fact that neither the 1993 Share Sale, nor the preservation of PUC,
resulted in adirect reduction, avoidance or deferral of tax in 1993 is not ultimately
the determinative factor. In this appeal, the tax benefit resulted from a series of
transactions, within the meaning of subsection 245(10), which commenced with
the preservation of PUC and ended with the Redemption of the Copthorne |11 Class
D preferred shares. If the 1993 Share Sale had not occurred, $96,736,845 of PUC
only would have been available to be distributed tax-free as a return of capital to
the shareholders of Copthorne Ill. Instead, total PUC of $164,138,025 was
available of which $142,035,895 was actualy distributed. Therefore the tax
benefit, within the meaning of section 245, is this additional amount which was
available for distribution because of the preservation of PUC within that First
Series of Transactions. However the real core of the problem here is that the PUC
of $67,401,279 is actualy only an artificial increment which resulted in a double
counting of a portion of the $96,736,845. The tax benefit occurred when the
artificial increase was returned to shareholders on atax-free basis.

Avoidance Transaction

[47] The second requirement which must be addressed in a GAAR analysis is
whether the series of transactions, or any transaction within the series, was an
avoidance transaction. This is essentially a factual determination. A tax benefit
must result as part of a series of transactions that includes an avoidance
transaction. The question then becomes whether the transaction(s) may reasonably
be considered to have been undertaken or arranged primarily for a bona fide
purpose other than to obtain atax benefit.

[48] Subsection 245(3) defines avoidance transaction as:

An avoidance transaction means any transaction

(@) that, but for this section, would result, directly or indirectly, in a tax benefit,
unless the transaction may reasonably be considered to have been undertaken or
arranged primarily for bona fide purposes other than to obtain the tax benefit; or

(b) that is part of a series of transactions, which series, but for this section, would
result, directly or indirectly, in a tax benefit, unless the transaction may
reasonably be considered to have been undertaken or arranged primarily for
bona fide purposes other than to obtain the tax benefit.

[49] The alleged avoidance transaction in this appeal is the July 7, 1993 Sale of
Shares of VHHC Holdings by Copthorne | to Big City (the 1993 Share Sale). The
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common shares of VHHC Holdings were sold for $1,000, which was the estimated
fair market value of these shares (JSF, paragraph 37). The 1993 Share Sdle is the
only avoidance transaction upon which the Respondent relies in supporting the
GAAR assessment (Respondent’ s Written Argument, paragraph 34).

[50] The Respondent argues that the 1993 Share Sale was not arranged primarily
for bona fide purposes other than to obtain this tax benefit because the only
purpose for the Share Sale was to preserve approximately $67 million PUC which
would facilitate a future tax-free distribution. This PUC would otherwise have
disappeared on the First Amalgamation.

[51] The Appelant’'s position is that the primary purpose of the First
Amalgamation and the 1993 Share Sale was the reorganization of the Li family’s
corporate holdings. The Appellant submits that such a reorganization is akin to an
investment objective and, as such, a bona fide non-tax purpose. The Appellant also
argued that the Redemption is irrelevant to a determination of whether the 1993
Share Sale and First Amalgamation have bona fide non-tax purposes because the
First Series of Transactions have to be considered alone in ascertaining whether the
primary purpose was to achieve atax benefit.

[52] Guidance in the determination of whether a transaction is an avoidance
transaction, within the meaning of subsection 245(3), was provided by the
Supreme Court in Canada Trustco at paragraphs 27 to 35. | have reviewed at
length the principles to be distilled from Canada Trustco in MacKay et al. v. The
Queen, 2007 DTC 425, 2007 TCC 94. Generdly the test under subsection 245(3)
requires an objective assessment of the relative importance of the driving forces of
the transaction (Canada Trustco, paragraph 28). In conducting this inquiry the
courts must examine the relationships between the parties and the actual
transactions that were executed between them. The facts surrounding the
transactions will be central in determining whether there was an avoidance
transaction (Canada Trustco, paragraph 30).

[53] Inapplying the Canada Trustco test and conducting an objective assessment
of the driving forces of the transaction, evidence regarding the purpose for the
1993 Share Sale, the First Amalgamation and the Redemption will be relevant.
Subsection 245(3) requires that the primary purpose of the impugned transaction,
the 1993 Share Sale, be determined. Relevant, although not determinative, to this
inquiry will be the overall purpose of the First Series of Transactions,
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[54] The Appellant argues that even if one transaction is arranged primarily to
obtain atax benefit “it remains that each and every transaction in a series could be
viewed as being an integral part of a series of transactions that has a bona fide
purpose which is more important than the tax purpose of a transaction taken
individually” (Appellant’s Notes of Argument, paragraph 68). While the overall
purpose of the First Series of Transactions, including the First Amalgamation,
could be viewed as having a legitimate non-tax purpose, the 1993 Share Sale was
not an integral component to achieving the commercia purpose of simplifying the
Li family corporate holdings. In fact, when the First Series of Transactions are
viewed in ther entirety with the subsequent Redemption, the inescapable
conclusion is that the 1993 Share Sale was implemented to preserve approximately
$67 million in PUC for the ultimate purpose of facilitating a tax-free distribution
within the Li corporate group, in the event of a transfer of the relevant shares or a
further corporate reorganization or amalgamation. If this had not been done, the
PUC would have disappeared on the First Amalgamation. Therefore, | conclude
that the 1993 Share Sale was undertaken primarily to preserve what amounted to a
double counting of PUC in VHHC Holdings which resulted in a tax benefit. As
such it is an avoidance transaction within the meaning of subsection 245(3).

Misuse or Abuse

[55] The final issue in this appeal is whether the transactions constitute an abuse
or misuse within the meaning of subsection 245(4). The Supreme Court of Canada
in both Canada Trustco and Kaulius, supra, directs that the proper approach to the
interpretation of subsection 245(4) is a unified textual, contextual and purposive
analysis of the sections of the Act from which the tax benefit arose.

[56] The relevant passages, which provide this direction, are contained within
paragraphs 44 and 45 of Canada Trustco:

44  The heart of the analysis under s. 245(4) lies in a contextual and purposive
interpretation of the provisions of the Act that are relied on by the taxpayer, and
the application of the properly interpreted provisions to the facts of a given case.
The first task is to interpret the provisions giving rise to the tax benefit to
determine their object, spirit and purpose. The next task is to determine whether
the transaction falls within or frustrates that purpose. The overal inquiry thus
involves a mixed question of fact and law. The textual, contextual and purposive
interpretation of specific provisions of the Income Tax Act is essentiadly a
guestion of law but the application of these provisions to the facts of a case is
necessarily fact-intensive.
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45 This anaysis will lead to a finding of abusive tax avoidance when a
taxpayer relies on specific provisions of the Income Tax Act in order to achieve an
outcome that those provisions seek to prevent. As well, abusive tax avoidance will
occur when a transaction defeats the underlying rationale of the provisions that
are relied upon. An abuse may also result from an arrangement that circumvents
the application of certain provisions, such as specific anti-avoidance rules, in a
manner that frustrates or defeats the object, spirit or purpose of those provisions.
By contrast, abuse is not established where it is reasonable to conclude that an
avoidance transaction under s. 245(3) was within the object, spirit or purpose of
the provisions that confer the tax benefit.

[57] The provisions that are in issue in this appeal are subsection 89(1), which
defines PUC, subsection 84(3), the dividend deeming section and
paragraph 87(3)(a), which involves the computation of PUC on amalgamation. |
believe that the series of transactions in this appeal resulted in a misuse of these
provisions in that they were used to artificially increase the PUC on amalgamation
with the subsequent return of this artificial increase to shareholders on a tax-free
basis, the very result that these provisions were intended to prevent.

The Text of the Provisions:

[58] Pursuant to subsection 89(1), although PUC is an income tax concept, the
initial calculation of the amount of the PUC of a class of shares is based on
relevant corporate law principles rather than tax law. It is referred to generally as
the “stated capital” of a class of shares, subject to adjustments for tax purposes,
calculated according to specific provisions of the Act. One of these adjustments
may occur on corporate amalgamations, resulting in PUC being less than the
reported stated capital .

[59] On aredemption of shares, subsection 84(3) provides for a deemed dividend
to the extent that the amount paid on redemption exceeds the PUC of the shares.
This ensures that the PUC can be returned to the shareholder on a tax-free basis but
that any excess will be deemed to be and treated as a dividend.

[60] Paragraph 87(3)(a) provides the mechanism for the computation of PUC on
an amalgamation. It requires a PUC reduction when the PUC of the new
corporation exceeds the aggregate of the PUC of the predecessor corporations.

The Context of the Provisions
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[61] The Supreme Court in Kaulius at paragraph 47 commented on the proper
approach to be taken in determining the context:

47 The basic rules of statutory interpretation require that the larger legidative
context be considered in determining the meaning of statutory provisions. This is
confirmed by s. 245(4), which requires that the question of abusive tax avoidance be
determined having regard to the provisions of the Act, read asawhole.

[62] The question is whether other provisions of the Act provide guidance in
determining if Parliament intended that PUC could be preserved in a multi-level
amalgamation.

[63] Theinitia starting position is that subsection 89(1) provides that the PUC of
a share will be equal to its stated capital, in accordance with corporate legidative
provisions, both federally and provincially. Since adjustments must be made to
PUC for tax purposes, when certain corporate transactions would otherwise confer
advantages upon shareholders, Parliament enacted certain provisions and it is
subsection 87(3) that specifically applies to this appeal. The immediate context of
subsection 87(3) is the preceding subsection 87(2), which provides for the
continuity of Canadian corporations, from an income tax perspective, upon
qualifying mergers. It is a detailed provision dealing with the continuity of surplus
accounts, reserves, costs and other financial aspects of the predecessor
corporations. Such a provision for continuity is consistent with the intention for
continuity of PUC, as contemplated in subsection 87(3). In addition,
paragraph 87(9)(b) contains a similar rule to decrease PUC where, on a merger, it
Is increased by an amount that exceeds the total PUC in respect to shares of the
predecessor corporations exchanged for parent shares. The scheme therefore of
section 87 is to generally preserve the continuity of PUC on amalgamations
provided the PUC of the corporations that are amalgamated is not higher than that
of those corporations that are being amalgamated.

[64] Subparagraph 178(2)(a)(iii) of the Ontario Business Corporations Act
supports my analysis concerning increases to PUC. It provides for the cancellation
of shares held by one amalgamating corporation in another, without any repayment
of capital. In order for an amalgamation to become legally effective, section 178
requires that the articles of incorporation be submitted in the prescribed form
including a statement from the directors of the corporation providing:

@ there are reasonable grounds for believing that,
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(1) each amalgamating corporation is and the amalgamated
corporation will be able to pay its liabilities as they become due,
and

(i) the realizable value of the amalgamated corporation’s assets will
not be less than the aggregate of its liabilities and stated capital of
all classes, (Emphasis added)

This corporate law principle limits the effectiveness of transactions where a
corporation sells shares of its subsidiary corporation to the corporations’ parent
company. This principle limits the effectiveness of such transactions that achieve
an increase in the stated capital of the amalgamated corporation, which increases
the PUC.

[65] Like the other subsections within section 84, subsection 84(3) ensures that
PUC can be returned to a shareholder tax-free but any excess of PUC will be
treated as a deemed dividend.

The Purpose of the Provisions and Parliament’ s | ntent

[66] Prior to the amendment to the definition of PUC in 1976, PUC was
computed according to corporate law without any reference to the provisions of the
Act. In corporate law, stated capital represents the money that a shareholder has
committed to the corporation and is akin to a corporation’s permanent capital base.
Even though the starting point for the calculation of PUC is the stated capital,
adjustments are made in keeping with the general purpose of the Act to tax income
and not capital. Such general purposes are apparent in many provisions in the Act,
notably section 84.

[67] The am of subsection 84(3) isto tax corporate distributions to shareholders
as dividend income, unless those distributions represent a return of capital. This
purpose is especially apparent when subsection 84(3) is viewed in the context of
section 84 inits entirety.

[68] The history and policy reasons behind the enactment of section 84 were
described in 1979 by Gould and Laiken (Dividend vs. Capital Gains under Share
Redemptions, Canadian Tax Journa [March — April 1979], Vol. 27, No. 2, p. 162):

... Also introduced in 1950 was the concept of a deemed dividend to prevent the
conversion to capital of corporate surplus which would otherwise be distributed as
a dividend. This concept is now contained in section 84 of the Income Tax Act
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(the “Act”). In 1963, a provision for the use of ministerial discretion was passed as
the last in a series of measures to prevent dividend stripping. This provision
became subsection 247(1) of the Act.

[69] Although subsection 247(1), referred to in the above passage, has now been
repealed, it is relevant in conducting a purposive analysis of section 84. When this
subsection was introduced in 1963, the Minister of Finance, in his Budget Speech,
stated:

Another type of tax avoidance about which the government is particularly
concerned is the proliferation of methods of moving undistributed income from a
corporation into the hands of its shareholders without the payment of tax. This
abuse, and it is an expensive abuse to the public treasury, has become increasingly
prevalent in recent years.

[70] Prior toits repeal, subsection 247(1) was amended in 1985 in response to the
introduction of the capital gains exemption. In the Technical Notes accompanying
Bill C-84 (November 1985), the Department of Finance stated:

It is intended that subsection 247(1) apply in circumstances where, as part of a
corporate reorganisation of a public or private corporation, the paid up capital of
shareholders is increased inappropriately but in circumstances where no specific
avoidance provision of the Act applies. (emphasis added)

[71] Subsection 247(1) was repealed when GAAR was introduced in 1988.
Although subsection 247(1) has no application in the present appedl, it is
noteworthy that the purpose of this provision was complementary to section 84 in
situations where specific anti-avoidance rules did not apply. Subsection 87(3) is an
example of one such specific anti-avoidance rule. It was enacted in respect to
amalgamations occurring after March 31, 1977 and applies where the PUC of the
new corporation exceeds the total PUC of the predecessor corporations. Before the
enactment of this subsection, the same situation gave rise to a paid up capital
deficiency (“PUCD”) under paragraph 87(2) (s.1). With the repeal of PUCD, it was
necessary to prevent the inflation of distributable capital on amalgamation by an
artificial adjustment in PUC.

[72] Because PUC is paramount in determining tax consequences, it is essential
to have provisions in the Act relating to PUC in the context of amalgamations.
Subsection 87(3) insures that the PUC of a new corporation is limited to the
aggregate of the PUC of the predecessor corporations, which prevents the artificia
inflation of PUC on amalgamation. Implicit in subsection 87(3) is that the shares,
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and therefore the PUC of the shares of a predecessor corporation held in another
predecessor corporation, are to be eliminated.

[73] The Supreme Court in Canada Trustco indicates that the second step, in a
subsection 245(4) analysis, requires a determination of whether the transaction or
transactions fall within or frustrate the object, spirit and purpose of the relevant
provisions. Since the Supreme Court decision, this Court has addressed the
guestion of surplus stripping and GAAR in a number of cases. Both the provisions
and the circumstances in the present appeal differ from those in Desmarais V.
Canada, [2006] 3 C.T.C. 2304, 2006 TCC 44 and Evans v. The Queen, 2005 DTC
1762, 2005 TCC 684. While the Act contains many provisions which seek to
prevent surplus stripping, the anaysis under subsection 245(4) must be firmly
rooted in a unified textual, contextual and purposive interpretation of the relevant
provisions. As such, reliance on a general policy against surplus stripping is
inappropriate to establish abusive tax avoidance. In Lipson v. Canada, 2007 DTC
5172, 2007 FCA 113, the Federal Court of Appea confirmed that the overall
purpose of the series of transactions must be considered in understanding an abuse
analysis. Justice Noél at paragraph 45 stated:

45, It follows in my view that where a tax benefit results from a series of
transactions, the series becomes relevant in ascertaining whether any transaction
within the series gives rise to an abuse of the provisions relied upon to achieve the
tax benefit. Counsdl for the appellant pointed out that no reference is made to a
series of transactions in subsection 245(4). That is so. However subsection 245(4)
must also be read in context and where the tax benefit results from a series of
transactions under subsection 245(3), the series cannot be ignored in conducting the
abuse analysis.

[74] At first glance in this appeal, it is not immediately obvious that any of the
transactions in this appeal constitute abusive tax avoidance. The provisions of the
Act appear to have operated precisely as they were intended to, producing the
results that would be expected. After the 1993 Share Sale, the First Amalgamation
was completed in accordance with subsection 87(3), in that the PUC was preserved
and the PUC of the new corporation was equal to the aggregate PUC of the
predecessor corporations. The Redemption of the Class D Preference shares of
Copthorne 11l was later effected pursuant to subsection 84(3). Similarly, the
Redemption does not appear to offend the provisions or result in an abuse.
However, when the Redemption is viewed together with the 1993 Share Sale of
VHHC Holdings to Big City, the abusive element becomes apparent. When VHHC
Investments is later amalgamated with Copthorne I, the underlying principles
respecting the calculation of PUC are offended because approximately $67 million
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of PUC is essentialy double counted in the PUC of the newly amalgamated
corporation. It is this double counting that circumvents the proper application of
the relevant provisions in a manner that frustrates and defeats the object, spirit and
purpose of those provisions, which individualy, together and when read in
conjunction with other provisions in the Act, are meant to operate to prevent the
artificial increase of PUC on amalgamation and its subsequent return to
shareholders on a tax-free basis. Of the total PUC of $164,138,025 associated with
Class D Preference shares, $96,736,845 belonged to VHHC Investments and
$67,401,280 belonged to Copthorne Il. However, the $67,401,279 can be traced
back to the investment made by VHHC Investments in the common shares of
VHHC Holdings, a lower tiered subsidiary. The $67,401,279 amount originated
with the $96,736,845 amount invested by Victor Li, Asfield and L.F. Holdings.
VHHC Holdings was sold to Copthorne | and the PUC of $67,401,279 in VHHC
Holdings was preserved through the 1993 Share Sale by Copthorne | to Big City.
This same PUC was maintained throughout the First and Second Amalgamations.
Therefore $67,401,279 of PUC associated with the Class D preference Shares of
Copthorne ll1 is derived from the same $96,736,845 of PUC associated with the
shares of VHHC Investments. This is the origin of the double counting of
$67,401,279 of PUC and the aggregate of $67,401,279 and 96,736,845 results in
this artificial increase. Instead $142,035,895 was distributed as a tax-free return of
capital when only $96,736,845 of PUC was actually ever available for distribution.
Consequently, the overall result that the relevant provisions were meant to address
has been circumvented. In doing so, the purpose and underlying rationale of these
statutory provisions (as well as corporate principles) have been frustrated and their
object, spirit and purpose defeated. The resulting artificial preservation and
inflation in PUC allowed the stripping of surplus without appropriate withholding
tax. When the many transactions here are distilled down to the essential core, it is
clearly an abuse of the Act to which section 245 should apply.

Penalty

[75] The assessment in this appea included a ten per cent penaty under
subsection 227(8) for the Appellants failure to deduct or withhold tax.
Paragraph 227(8)(a) reads:

(8) Penalty — Subject to subsection (8.5), every person who in a calendar year has
failed to deduct or withhold any amount as required by subsection 153(1) or
section 215 isliable to a penalty of

(@) 10% of the amount that should have been deducted or
withheld; or [...]
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[76] The first determination that must be addressed is whether subsection 227(8)
IS a strict liability or absolute liability penalty provision. In Safety BossLtd v.
Canada, 2000 DTC 1767, [2000] T.C.J. No. 18, Chief Justice Bowman addressed
the issue of whether subsection 227(8) was an absolute liability provision.
Although he found it unnecessary to decide this issue, he was of the view that
Canada (Attorney General) v. Consolidated Canadian Contractors Inc. (C.A)),
[1999] 1 F.C. 209 (F.C.A.) (“Consolidated Canadian Contractors’) did not
support the argument that subsection 227(8) was an absolute liability provision and
therefore the application of the penalty could be subject to a defence of due
diligence. In Ogden Palladium Services (Canada) Inc. v. Canada, [2001] 2 C.T.C.
2404, affirmed [2003] 1 C.T.C. 206 (F.C.A.), the Court also relied on Consolidated
Canadian Contractors and stated that a defence of due diligence was available
under subsection 227(8).

[77] It is only because of the application of GAAR that the liability to pay the
withholding tax arises. The question therefore is whether the Appellant becomes
liable to pay a penalty under subsection 227(8) when it was not technicaly
required to withhold tax under the relevant provisions of the Act. | do not think that
a GAAR assessment can give rise to penalties for non-compliance with the
technical sections of the Act. First, the GAAR is not a penalty provision. If a
transaction, or series of transactions, runs afowl of GAAR, the remedy specified in
subsection 245(2) is that tax consequences will be determined that are reasonable
in the circumstances in order to deny atax benefit that would otherwise result from
the transaction. Subsection 245(2) does not indicate that a successful GAAR
assessment will cure the deficiency in the scheme of the Act but merely that the tax
benefit resulting from the technical application of the section will be denied.

[78] Second, there is nothing in the GAAR provisions that would allow a
taxpayer to self assess on the basis that GAAR applies. Subsection 245(7) provides
that:

Notwithstanding any other provision of this Act, the tax consequences to any
person, following the application of this section, shall only be determined through
a notice of assessment, reassessment, additional assessment or determination
pursuant to subsection 152(1.11) involving the application of this section.

This provision indicates that a taxpayer cannot self-assess on the basis that GAAR
applies. The Appellant argued that:
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... Taxpayers self assess on the basis of compliance with the technical provisions
of the Act. The application of GAAR can only be initiated by the CRA. Unless
subsection 227(8) is an absolute liability provision (which, as discussed below, it
is not), a penalty should not be imposed as a consequence of the successful
application of GAAR by the Minister, since a taxpayer can never file or pay
anything on the basis that GAAR applies, without the Minister first initiating the
application of GAAR. (Appellant’s Notes of Argument, paragraph 126).

| agree with the Appellant's comments and conclude that a successful GAAR
assessment prevents the Minister from applying penalties under subsection 227(8),
where, according to the technical application of subsection 215(1), there was no
tax payable by a non-resident.

The Reasonable Tax Conseguences

[79] The Appellant also objected to the Minister’s calculation of the tax benefit
and submits that it was not reasonable in the circumstances (Notice of Appeal,
paragraph 54). The revised PUC of the redeemed shares was computed by the
Minister as follows:

Number of shares redeemed x Revised PUC = Revised PUC of Redeemed Shares
Number of sharesissued

$142,035,895 x $96,736,845 = $83,710,672

$164,138,025

This method meant that the difference of $58,325,223, between $142,035,895 of
PUC (for the Class D preference shares of Copthorne 11l that were redeemed) and
the $83,710,672 is a taxable dividend received by L.F. Investments, upon which
Part XI1I tax would have been exigible. The end result under Article X of the
Canada-Barbados Tax Convention limits the tax on the dividend to 15% or
$8,748,783.

[80] The Appellant did not provide an aternative basis for this calculation, nor
did the Appellant indicate why the Minister’'s method was not acceptable. It is
reasonable to reduce the amount of PUC of the redeemed shares by the
proportionate amount that PUC was overstated for those redeemed shares. Had all
of the Class D preference shares been redeemed, with a revised PUC of
$96,736,845, the amount of the deemed dividend would have been $67,401,280.
The Minister’s calculation of the deemed dividend according to the proportion of
shares actually received, which is equal to the tax benefit, is therefore reasonable.
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[81] The appeal istherefore allowed to delete penalties that have been applied. In
respect to the GAAR assessment, a taxable dividend of $58,325,223 will be
deemed to have been paid by Copthorne Il to L.F. Investments, pursuant to
subsection 84(3), resulting in the amount of $8,748,783 to be remitted by
Copthorne 1Il as withholding tax on this deemed dividend. Because the
Respondent has been successful for the most part, there will be an award of two
sets of counsel fees in respect to costs.

Signed at Summerside, Prince Edward Idland, this 28th day of August 2007.

“Diane Campbell”
Campbell J.
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JOINT STATEMENT OF FACTS AND LAW

The parties agree 1o the following statements of facd and legal conclusions for the
purposes of this appeal.  Neither party will adduce evidence condrary fo the
staternents of fact, or advance arguments nconsisient with the legal

propositions, confained hearein:

1. By Motice of Assessment dated February 1, 2000, the Minister of
Wational Revanua {the “Minister”) assessed Copthome Holding Lid. {a
predecessor of the Appellant) for the amoun! of 58.748,783.40 under
subsactions 215(1) and 245 of the Income Tax Aot (the “Acl”) on account
of the tax payable by & non-resident, as well as a 10% penaky in the
amour! of $874,878.34 under subsection 227(8) of the Acf for failing 1o

geduct or withhold thal tex (and armears imeresty foliowing a
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ditermination made by the Minister under the General Anti-Avoidance

Rud= eontained In subsection 245(2) of the Act).

Coptharme Holdings Lid, (*Copthorna I') was a corporation that was
incorporated wnder the laws of Ontario in 1981, The one issued and
ocutstanding commean share of Copthorne | (the paid-up capital of which
was 51.00) was owned by Big City Project Corporalion B.Y. ("Big City™),
a Mathedands corpaoration.

Al all material fimes, Big City was indirecily controlled by Li Ha-EhJHg. |

bussnessman resident in Hong Kong.

Copthome | was formad fo acquire the Harbowr Casile Hobtel in Taranio,

which it sold in 1888 for 8 substantial gas (the “Haolel Sake”),

Following the sale, Copthome | incorporatad a wholly-owned subsidiary
undef e laws of Barbados called Copthorne Overseas Investment Lid
"COILT). Copthorne | wsad the procesds from the sale of the hobe| (and

olher funds) to subseribe for common shares of COIL.

COIL esteblished an active bond-irading business that A carried on
through a branch i Singapore and in which # deployed the funds

confributed by Copthornes |

VHHC |nvestments is 8 corporation thal was incorporaied under the

laws of Onlario in 1987,

LETaAL B T FalAL 1 £ i 3
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Victor Li, a Canadian citizen and son of Li Ka-Shing, owned all of the
i8sued and outstanding Class A voting common shares of VHHC
Investments, with a paid-up capital of $100, which he had acguired for
5100, VHHC Investmaents also had authorized a class of nan-voting
common shares, designated as Class B non-voling common shares,
which were owned as to 18.75% by Victor Li and B1.25% by Asfield
B.V., a Nelherlands corporation the shares of which wers cwned,
indirectly, by a trust of which Victor LI was the principal hsrmﬁn.iary_.lln
1887, Victor Li acquired 7,500,000 Class B non-voting comman !.ha}ﬂ
and Asfiald B.V. acquired 32 500,000 Class B non-voling  comman

shares, in each case for cash consideration of 51.00 per share,

Initially, YHHC Investments owned all of the common shares of a
carporation that was incorporated under the laws of Ontarle in 1987

called VHHE Holdings Lta, ("WHHG Haldings").

Husky Oil Lid. {HOL) is a corporation that was incorporated under the
laws of Canada. Al all material fimes, HOL and iz subsidiaries carried,

on the business of oll and gas production, refining and distribution.

In 1887, WVHHC Holdings acquired 19,718,314 commion shares af HOL in
the course of a gaing-private transaction. After the going-private
transaction was completed, the sharaholdars of HOL ware- Mova
Corporation of ane of its subsidiaries (Nova ) as to 43%, Union Faith

Canada Holdings Lid. (a wholly-owned subsidiary of Hutchison

L AL AT AL TR e



A S e S SN N G e G LS G A S SN RN SN SN ST

Page: 4

-

Whamgoa Limited, a Hong Kong public company) as 1o 43%, VHHC

Holkdings as to 9% and CIBC as o 5 %

12, HOL subsequently required a further infusion of equity io fund
operabong and the shareholders agreed lo make further contributions
af capital to HOL in amounis proportionate to their interesis, Wiclor L
and Asfield B.Y. contributed a further 514,740,000 for additional Class
B non-voting common shares of WHHC Invesiments and WVHHC

Holdings acguired a further T,084 894 common shares of HOL, Ed

13, Accordingly, durlng 1887 and 1888, Victor Li and Asfiald B,
investad a total of 354, 740,000 in 54,740,000 Class B non-voting
comman shares of WHHC Investmants. (In 1983, $11,712,634 of this
was returned on a reduction of siated capital, lsaving the 54, 740,000

Class B common shares with a paid-up capital $43.020,465).

14, WHHC Invesirments in lurn investied 513,685,000 of the ahare
subscription funds received from Viclar L and Asfleld BV, in
13,885,000 common shanes of VHHC Holdings and advanoed the

balance to YHHC Holdimgs by way of loan

15 WHHC Holdings wzed the subscription funds and borrowed funds
refarred o above (lopether with other borrowed funds) o acquire

common shares of HOL-

16. The aggregate adjusted cost base of VHHC Holdings 25,813,308

<P L W TR A A i
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comenon shares of HOL was approximately 3136.6 million

By the end of 1891, the fair market value of the comman shares of
HOL had fallen dramatically mainly as & result of depressed prices in

the oll and gas induslry,

HOL required additional equity investment from its shareholders;
however, Nova was not prepared to invest further and decided to

dispose of ts inlerast.

ne
B,
E

In December of 1881, Nova's comman and preferred share inlergst in
HOL was acguired by corporations conbrolled by Li Ka-Shing and
Hufchison and additional capital was coninbuted to HOL by its

shargholders. A pumber of transactions occursed in this connection,

including (b Tollowing:

{a) LF.Holdings Ltd, ("L.F. Holdings ), a Barbados corporation
the shares of which were owned by LI Ka-5hing, subscribed
for 53,715,279 non-voling redeemable preferred shares of
VHHG Invesiments for 553,716,279,

Bl WHHG Invesiments used some of these funds to {i) subscriba
for 33,718,279 adddional cornmen shares of VHHE Holdings
for 333,716,279 and {ji} subscribe for 20,000,000 prefarmed
shares of VHSUB Holdings Inc., 8 newly-incorporated
Canadian subsidiary of VHHC Holdings {"vHSUB Holdings"),

far £330, 000,000,

{e] WHHC Holfings used the 533,718,278 of subscription funds
raceived from YHHE Investiments 1o

(il subscribe for 14,500,000 common shares of VHSUB
Holdings, for $14.500,000; and

{ily advance 519,216,278 1o HOL by way of shareholder
subardinated loam,

L i BT [ BT T o
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(di WHSUB Holdings used the subscriplion proceeds of
520,000,000 referred fo in paragraph (b) above and the
514,500,000 referred to in paragragh [c]{i} above 1o Invast in
additional commaon shares of HOL

{8y VHHC Hnl;fing:.'lmnsferrﬂd its 26,813,308 commaon sharas
of HOL, which then had a value of $1.8515 per share to
VHSUB Holdings

{fl WHHC Holdings realized a capital loas of rowsghly 5843
million gn that fransfer which loss was denied under
paragrapha 40(2)(e) and 85(4)(a} of the Act, as they then
raad, and was added to the adjusied cost base of the
comman shares aof VHSEUB Holdings owned by VHHC
Holdings under paragraph B5 (4)(b]. ”

(@) WHSUB Holdings subsaguently redesmed the preferencs
shares referred o in (b) above and WHHC Investments used
the proceeds to subscribe Tor an addilional 20,000,000
common shares of YHHC Holdings fer 520,000,000,

20, Following the December 18081 transactions, WHHC [nvestments owned

21

67,401,278 comman shares of WHHC Holdings which shares had an
aggregate adjusied cost basze of $67 401278 (le., 513685000,
533,716,279 and 320,000,000) and an aggregate paid-up capital of the

same amount.

VHHC Holdings had used the share subscription funde received from
WHHC Investiments in the amount of 387,401,278 to invest directly or
mdirecthy in HOL. At the end of 1881, WHHC Holdings owned all of the
issued and outstending shares of VHSUB Holdings. Thess shares had
a nominal fair marked value but an adjustad cost base of agproxcimaiaky
584 38, being the sconamis loss susiained by VHHC Heldings to that

paint an is nvestment in HOL

[Pl oA e TR A
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22, After the consummation af the Decembar 1891 HOL fransactions,

23

24,

which were not foreseen al the time of the Hotel Sale, VHHC Heddings
owned shares of VHSUB Hokfings with a substantial accrued loss,
Duting 1992, consideration was given to shiffing some of that accrued
loss {on the shares of YHSUB Holdings owned by WHHC Holdings) to
Copthorne so that it could be realized by Copthorne and then camed
back to shelter the capital gain realized on the Holel Sale in 1988 [s=e
paragraph 4). This would then make availeble Copthorme’s non-cap|tal
losses, which had previously been camed back to shefier the capital
gain from the Hobel Sale, 1o be carried foreard and deducied in future
taxation years against grdinary income. This had to be done in 1882,

since the cammyback pericd for a capdal loss s Bmiled to three years.

If WHHC Holdings and Copthorne had simply amalgamated, and the
mew amalgemated corporafion had then sold the VHSUB Holdings
shares fo an unrelated purchases, the desired result would nod have
been achieved since the capital loss realized by the new amalgamatad
ecodporation could mot hawe been carried back 1o a predecessor
Therefore, a plan was developed thal relied upon the stop-loes rules as
they then existed in paragraph 40{2)(e) and paragraph S3{1}Hf.1) 1o
transfer some of the high cost basse of the WVHSUB Holding shares 1o

Coplharme.

Since it was understood by the Li family that VHHC Heldings and

Copthorne were not “controlied, directly or indirectly, by the same
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person or group of persons” (VHHC Holdings was understood o be
contralled by Victor Li and Copthorne was undersioed to be controlled
by Li Ka-Shing), even though the two corporations ware clearly
*ralaled” within the meaning of the Acf, it was undersiood that a direct
sale of the VHSUB Holdings shares by VHHC Holdings to Coptharne
would not have achieved the desired resull, bul rather would have

crystallized the loss in WHHE Haldings.

Also, al that time WHHC Holdings owned some prefemed shared of
Copthorne. I it ewned those shares when it transferred the VHSUB
Holdings shares to Copthome, the loss on the VHSUB Holdings shares
would not have besn added 1o the adjusted cost base of the VHSUB
Holdings shares to Copthome under paragraph 53(1)(f.1} of the Al
buf rather would have been added 1o the adjusted cost base of those
Copthorme praferrad shares to VHHE Holdings under former paragraph

B5{4)(b) of the Act

To address these issues, the following transaclions were carmied out:

faj WHHC Hobdings sold the preferred shares of Copthome to
WHHE Invesiments for a noto for 516,680,000 (being the
radamption amount of the preferred shares, their adjusted
cost base to VHHG Holdings and their estimaed fair
market value}, VHHC Holdings then did nol own any

shares of Copthorne.
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(b)  In 1892 VHHC Investments sold the 67,401,279 common
shares of WVHHC Holdings to Copthome I for 1 class "A°
Special share of Copthome valued at $1,000, being the
gstimated fair market vaiue of the VHHC Holdings commen
shares at that time. This transaction resulted in Coptharne
| directly conirofing WHHGC Heldings, so that both
corporations were then clearly controlled, direcily or

indirecily, by the $same person or group of persons.

Lcl YHHC Holdings then sold 55,500,000 of s 65,826,213
WHSUB Holdings common shares to Coptharme | for
51.245.77 in cash, bemng their estimated fair market value
at the time. The stop-loss rules in paragraph 40(2)(e) and
paragraph §3{1)(f.1) of the Act applied 1o this transactkon
so that Copthomne 1 inherited the high adjusted cost base of

thosa WHSLIB Holdings shares,

(d) Finally, Copthorne | and VHHC Holdings sold their VHSLUEB
Holdings shares io an unrelated purchaser for their fair
markel value, and claimed capital kosses. Copthome
carried % cagilal loss back to 198% to sheler the capital

gain from fhe Holel Sale

27. The transfer of tha shares of VHHC Holdings to Copthorna 1 in 1832

was not undertaken for any purpose relaled fo the paid-up capital of

”mwﬂlnullﬂmf
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those shares, but with the sole objective of shifting the inherent capital
loss on "WHHC Holdings shares of VHEUB Haldings to Copthome | so
that Coptharne | could utilze a portion of it 1o shelter the capital gain o
had realized on the Hotel Sale in 1588, The transfer of the WVHHC
Holdings shares to Copthorne | was intended to ensure that both
corporations would then be under common de facto control so that the

stop-loss rules would apply 1o the desired afect,

Whia the adisted cost base of the common shares of VHHC Haoidings
acquired by Copthome | was $1000, the pad-up capital of 557407 273 was an
altribute of those shares that passad to Copthome | as purchaser,

I 1993, it was decided that Copthome | and WVHHE Holdngs, as wel as two
other Canadian corporations cwned by the Li Family, namely, LS Investments
Co. Ltd. (Lis Investments ) and Grand Realty Lid. {Grand Realty ), should be

amalgamated s that

(i} the: losses that had boen or were anficipated o be incurred by one or mom
such corporalions could be used fo sheer incoma that it was anlizigated
wolld be eamed by one or mare other such comporations; and

{ii tha comporate structure of the Li Famiy's Canadian holdngs would be
simplified

Although It Is hard to provide an exact date, the poeshbity of amalgarmating was

fkely firsl considered in 1892, after VMHC Holdings had disposed of its

wvestment in HOL in December of 1991, but fhis did nol proceed because i

s realized that this would have advemsely afiected the December 1952 loas

LBy el P L
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ulikzation trarsactions,

As noled above, the obsecive of the Desember 15982 transactions was 10
trarsler an accrued unrealzed capial loss that was in VHHC Holdings 1o
Copthome | and than iigger that loss so fhal Copthome | could camy i back 1o
offset & capiial gan i had realized in 1888, IFVHHC Holdings and Copthome |
had amalgamaled in 1952, and the loss had then been tiggered by the
amalgamated company (Copthame 1), Sl kess could not have bean caried
back fo offset the capital gain previously realized by Copthome L IEwas
themsfore necessary 1o wtlize other fransactions o shift the capital oss to
Copthorne 1, which transactions wene implemented in Decermber 1982, Those
trargactions included having Copfhome | acquire the shares of VHHC Hoidings

from YHHC Imvesiments,

. The sarkest that VHHC Holdings and Copthoma 1 could have amalgamaied

withowt disngling the loss uffizafion planning (and without fripgering
abbraviated faation yess) would have been January 1, 1383, However,
because the AppelanTs aflenSion, n lats 1982, was focused on mpementing
fhe ks ulilzation transactions rathar than the armalgamation, the amalgamation

did not ocour on January 1, 1983, even though it was beng considersd.

Afartion was again focused on the amalgamason in January of 1983, Il then
became apparent thal as 2 corsequence of VHHC Investments Fawing
transfemed the shames of VHHE Holdings to Copthame | inorder bo give effec o
fhe December 1952 loss ubilizafion fransachions, the paid-up capial of the

LEEaLowm MWL s e v



Page: 12

i .

VHHC Holdings shares would be lost in the amalgamation unless those: shares

couid be tansfered to some other enfty with the relaled group priof 10
amaljamation.

1993 conaiderstion was given, for the first me, o presendng the paid-up
capital of the shares of YHHC Holdings hen owned by Coptheme | in he
armounl of 367,401 278, The pald-up capital of e shares of VHHC Holdngs
wars an alribute of those shares that was percsived in a general sense as
pobantialty having aoma value either 1o the corporate group of which WVAHC
Hoidings was then a member or to 8 purchases in the event that the shares of

WHHC Heidings wears evar soid,

. A& docsion was made, in mid January of 19883, 1o procsed with the

amalgamation of Copthoma | and WVHHC Holdngs. The idea of including Lis
wesiments Co. Lid and Grand Reaty Uid. in the amalgamation had been
considerad in mid 1962, and was also under consideration in mid Januery of
1883 B was ulimalely decidad fo include those Wwo companies in e
amalgamation, as thay had extra shelier to contribuse ko the amalgamated enlity
and gince this would alss further simpiffy the Li Famify's Canadian holdings.

. Itis the Appeldant's position that thene wis no plan, in 1993, %o retum all or any

parfian of the paid-up capial on the shares of VHHC Holdings to the existing or
any futura shareholders. Furiher, none of the features of any fulure transaction
by which the potential value percatved 1o be associated with paidup capial
might ba meaized were determined at the lime, nor was thare any infenbion af
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fhat ime (o implament any such ransackon.

Under corporate law, infer-corporate shareholdings would have bean
cancelled on an amalgamation of Copthame | and VHHC Holdings,
Copthorme | tharefore sold its common shares of VHHC Hodings to
Big City on July 7, 1993 for 51,000 (the 1993 Share Sale ), which
amount was determined 1o be thelr estmated fair market valuez at tha
tima. The Share Sale &5 the avoldance fransaction as relied on by the

Respondent. -

Consderbion was ghven |o dfierent options for mplementing e amalgamation
of Copthoma | and WHHIC Holdings that resubed in the loss of peid-up capial
associated wih the WHHC Holdings on one hand, and no loss of the paid-up

capital on the ofhar

Copthorne |, VHHC Holdings, Lis Investments and Grand Realty
subseguently amalgamated effective January 1, 18994, The
amalgamated corporalion conlinued under the name Copthome
Holdings Lid. (‘Copthorne 117). The amaigarmation was nol implemented
wntil January 1, 1984 to avoid crealing twa 1393 fscal vear ends.

Cn the amalgamation, the 1 common share of Copthorne | owned by
Big City was converted into 20,000,000 commean shares of Copthoms
Il, and the &7 401,278 commaon shares of WYHHC Holdings owned by
Big City ware converted infg 1,000 common shares of Copthome [

This resulled in Big City owning 20,004,000 common shares of

LEBALIFL sl Frnng 800 00
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Copthorne |l with an aggregate paid-up capital of 587,401,280 (Le.,

267 401,270 plus §1)

The exchanges reproduced at schedule A" to this Statemenl took
place during the examination for discovery of the Respondant's

normines,

At the time the CRA suditor prepared his position paper for this
ssazssmant he had found no evidence or information that ||'Idlﬂ_ﬂlt'5d
{hat the Appellant intended to use the preserved paid-up capital in
any specific manner, or that the fransactions in late 1884 and early
1935 had ever been contemplaied or were conlemplated at the tims
the sale took place in July 1503, The awditor concluded, wilhout
evidence of any plan to ulilize the preserved paid-up capital In any
specific manner, thal there was a view on the parl of Coplhorme

gndfer LF Investments thal, al some pomt in the future, they would

want fo utilize the presarved capial,

In February 1084, the federal government delivered #s budged which
included substlantial changes to the foreign accrual property income
(FAPI) rules The Appeilant was advised that those proposed
changes would nol have adversely affecled COIL {or Copthome Il as
the sole shareholder of COIL), because COIL had more than five full-
time employess engaged in its bond frading business. Subseguently,

in June 1894, revised amendmants 1o the foreign affiliale reles were
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released by the Department of Finance, including the proposed
introduction of what is now paragraph 35(2)(1) of the Act. The effect of

this provision would have been lo maka all of COIL's incoma FAPL

I is the Appellant's position that the proposed FAP rules were nether
foreseen, contemplaled or anticipated when the Share Sale and the

amalgamation to form Copthome Il fook place.

It s the Appellanl's posdion thal Copthame || considered how I:-ag_l to
deal with this unforeseen and unanticipaled event and ultlma;telr
decided lo dispose of s investment in COIL and repalriate the
proceeds from such desposidicn for imvestmen! culside of Canada,
and, al [he same time, the decision was made to further simplify the
Li's family Canadian corporale siructure and consolidate fheir
principal Canadman investments (Copthorne I and HOL) under a

singhe offshore holding company,

The value of Copthomme II's investmeant in COIL was determined o be
5367 417,889, Of thes, it was determinad that 360,073,035 could be
used fo repay loans that had been previously advanced to Copthame

| by related non-residents,

At that tima, the amound of paid-up capital sttributable o shares of
Canadian corporations owned, directly or indirectly, by the Li Family,

was as folows

LA DTN @ (=TI
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Big City owned 20,001,000 common shares of
Coptherne |1 with an aggregate pald-up capital of
$67 401 280;

Victor Li owned 100 Class A commen shares of VHHC
Investments with an aggregate paid-up capital of $100;

Vieter Li and Asfieid BV, owned 54,740,000 Class B
common shares of WHHC Invesiments with an
aggregate paid-up capital of $43,020,465; and

L.F. Holdings cwned 53,716,279 preferred shares of
VHHC Invesimenis with an aggregate pald-up capital of
353,716,278,

48, The following transactions (among others) were then Implemanteﬂ in

late 1504

tal

(e}

()

id}

(&}

i)

The Li Family incorporated a new British Virgin Islands
corporalion, Copthorne Inlemational  Ineestment  Lid
{("CIL"}, to which COIL soid its bond-trading business as a
going concem lor 3387 417 884

The sale price wes paid by CIL issuing to COIL five
promissory notes in the principal amounts of 31,073,035,
$29.000,000, 530,000,000, $142 035,895 and
£165,308 558,

The notes for 1,073,035, 329,000,000 and 530.000.000
wrre disiribuled by COIL 1o Copthome Il on a reduction af
slated capital and endorsad over by Copthome 1l in
repayment of the autstanding debis to related non-resadents
totalling $60,073,075 referred {o in paragraph 34 above.

The nate for 5142,035, 686 was also distributad by COIL to
Cepthorne | on a reduction of etated capilal.

On Novembar 22, 1994, LF. Holfings incorporated a new
Barbados corporation called L F. Investments (Barbados)
L4, { LF. Investmands ).

On Deceamber 14, 1884, Victor Li and Asfield B.Y. sold their
Ciass A and Class B cormmaon shares of YHHGS [nvesiments
to L.F. Investmants far their fair market value, which was
pominal, and LF. Holdings sold s 53, 7168.279 prefarred
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ehares of WHHC Invesiments to LF, ipweestments for
common shares of LF, Investments with a siated value of

529,500,000,

{g} ©On December 23, 1994, Big City soid the 20,001,000
comman shares of Copthame Il 1o LF, Invesiments for
5150.000,000, which amount was their determined o
be their fair market value af that time

{ki A5 a result of the foregaoing, L.F. Investments owned 1he
common shares of Copthome |1 with @ paid-up capital of
567,401,280, and the common and preferred shares of
VHHEC Investments with an aggregata paid-up capital of

£08,735 B45.

(i) Efective January 1, 1985, Copthome 11, VHHC Invesimeénts ¥
and two oiher Canadian corporations the shares of which
wiere owmed by LI Ka-Shing, namely, Optima Holdings

Limited and Giltedged

Invesimanis

Limited, were,

amalgamaled, The amalgamated company continuad undar
the name of Coptharne Holdings Lid. {"Copthorme (1%,

i  ©On the amalgamaion,

L.F. Invesiments shares of
Ceplhorne |l and WHHE Investiments wore exchanged for
the following shares of Copthorne [

Coptharne 1]
Class Bumiber FLIC Class Mumber PUC
Copthorne Ii
Camman 20,001,000 & 67,401,280 Common [1,000 g1
D Preferred134,638,000  5134,638,000

| F Preferred 15,361,000 1) ]
VHHC Investments
Class A |'1|:|u 5100 D Preferredi0 10
Class B 54,740,000 [ 43 020,466 D Preferred(15 15 =
Preferad if.a.'.rtH.E?El 53 716,279 D Preferred29 500,000 20.600000

' jﬁhi'.ma_'l 25 5164138125 |
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Thus, the fotal paid-up capital attributable 1o the Class O
prafarence shares of Copthorne Il immediately after the
amalgamation was §$184,138,025, which was also their
aggregale redemption amount and fair market value

(k] Immediately following, the amalgamation. Copthome Il
redeemed 142,035,805 of the Class D preference shares
{the *Redemplion”) by endorsing over the CIIL note for
5142, 035,895 o LF. Invesiments

The fransactions that are relevant ie this appeal are set out in
Schedule “B" 1o this Statemeni In the case of any factusl
discrepancy batween the texd of this Statement and the informalion
set out in the altached Schedule "B°, the parties agree that the facls

cantained in the taxt of this Statemant shall prévail

Because the total paid-up capital of the Class D preference shares
that were redeamed was equal ta their apgregate redamption amount,
the amount Copthoma Il paid or crediled fo LF. Invesiments on the
Redemption was not an amount on which income fax was then payable
under subsection 84{3) and paragraph 212(2}) (a} of Part Xl of the

Act,

Copthorne Il therefore did not deduct or withhold any amount in
reapeci of the Redemplion on behalf of LF. Investmants end remit it

to the Receiver General pursuani to subsection 215(1) of the Act

On January 1. 2002, Coptharne |l amalgamated with five other

companies and cortinued as Coplharne Holdings Lid., the Appaliant

herain
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23, During the course of the review of the Appellant's objection to the
agsessment by the Canada Revenue Agency (the "CRA’) appeals
office, which resulted in the confirmation of the assessment, no facts

carme {2 Fght in addition to those identified al the audit slage

54. During examination for discovery for this sppeal the CRA audifor said
"sufplus” was anything in @ corporation that exceeds its paid-up

capital, an accounting term for which is “retained eamings”

23. The CRA suditor considered that the words “preserve” and “increase”
io be synonymous in relation to Ihe paid-up capital in the

circumstances of this appeal.
56. As a result of the July 1893 transaclion:

a. there was no reduction of any tax payable in 1983;

b. there was no aveidance of any tax or other amount payable
under the Act for 1883;

e, there was no deferral of any tax that might othenwlze have been
payable in respect of 1883; and

d, there was no increase of any refund or oiher amount payable fo

the Appellant or anyone else for the 1993 taxation year,
57, Il is the Respondent's position that it cannot reasonably be

considered thal the Sake was underieken primarily Tor bona fide

purposes alher than to oblain a lax benefi
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58, As general legal propositions it is agreed that:

a. Corporations are permitted to return paid-up capital o their
shareholders tax free; and

b. Paid-up capital is an aftribute of the relevant shares and is not &
personal attribute of a parficular shareholder

E0. At the examination for discovery, the CRA audifor was asked the
following gquestion. “Are you in a posifion to direct my attention to any
pravigion of the Acl or the Regulations that supports the aszeriion that
the paid-up capital of a corparation is limited to the quals, “original
investmant”, unguote?” The CRA audifor answered. "Can | point o a
specific provision? No.”

B0, The “series” of transactions upon which the Respondent relies in supped
of the assessment appealed against bagan with the July 1393 share
transfer and conchuded wilth the redempfion of the class D prefared
shares and redemgtion of the promissery note in January 1895, The
series includes the fransactions described in paragraphs 31 and 32 of
the Molice of Appeal [paragraphs 37 and 40 herein), and extends 1o tha
fransaclions described in paragraph 32 of the Hotice of Appeal

{paragraph 48 herein} by virtue of 5. 248(10) of the At
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B1. The July 7, 1983 Share Sale and the amalgamaton which oceurred
an January 1, 1994 were part of a series of lransactions (the "First

Serias of Transactions™).

&2. The transastions described in paragraphs 3%{a) through (k] of the
Motice of Appeal were each parl of a zeres of transaclions (lhe

*Second Saeries of Transactions”).

DATED ai Toronds, Ontario, Movember 28, Eﬂj:lr _ E

Richard W. Pound QOC
Stikeman Elliat

Barristers & Soliciors
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Counsal for the Appelian
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Schadules "A"

H.T.A: Weevers - 84
A, T can't tfe=all coday whether we
anked that specific gquastion.
HR. POUHD s you undercake to firdd

out whather you fid ask chat question?

BT MR, FOLNE:

1is.

M. CALRBREIE. Tem, wa will.
MH. POUND: Thank ¥ou,
. &a I undergtand the position...and

if I have it wroog. pleass Eell me...you have Gwes
pospible sceferliog here. Ope i that the sale which
teak place in July 1993 £ould have ocourred or could
nok have assurred, did ooour?

A ir #1d ooocur, yes.

Q. if Ee had nor accurred. when a lates
analgamaricn tock piace, the paid-up capital would
have heen lesc?

A. Yo, if tha January 1, 1994
analganation kad cocurzed without the prier share
gale, it is my understasnding the PO would have besn
extipguisked or cancelled

o. 8o you have a pcenario wheare a
company can act in ope of cwo ways, It can do a
rransaction which has the effect, as ir turns sut

latat, of preservipg sone pald-up capitsl, or it can
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M. T.A. Hasvara - 55

net do a tranmactlen, in which case, as 1t curns
gk, whes the later transaction ococurs. the paid-up
capital is léac?

R. The eovpany would have & chaice of
doing ene or the other, jad.

[~ Ba I understand ths assesgnent and
the posizion baken in your ponition paper, the CRA
believes that the Easxpayer should ha're chogeR TD act
in & way Ea lose the pald-gp capiral rather Chanm So
peeserve LE7

A We naves Cook the wiew that che
corporacion should ar shoold pot have dome
pomething. They did waks the shaze sale. and there
waE an amalganatien, Ehe vesult of which mmded up

with ths preservation of the FUC.

g, Which you have charastiarized as
inappropriate?

A. Yes.

Q Would that be the pars aa Being
wraag?

k. ¥o, it was not.. . as I padd earlier,

fy ume of thka word "inappropriste” wai Fsdnlt Co
comvey the CCRA'S wiew that the tax resilt was mot

the propes Cax rEEULL.

0. Fhat would a prepetr tax result have
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Emae?

A Well, had the sals mot taken place,
the FUC would have been cancelled, and From our
peispactive, the only reasss that we could sse foc

the July 1933 share sale was to preserve the FUG.

Q. ¥ou have wrdectaken £o...yow have

1

indicated sows docusents that suppert thac wiew, sad
yeu have undercaken to ses 1f chers are &myf SLhEE
alenanta &f evidenoe to suppoct AED
&, Te suppork?
43 That wiew, that thers sheuld havwe
beas & different resulk.
h Vi
ME, CRLASEESE| Sorry, I just wanted Lo
elarlfy which urdertaking we are refercing
t3, We have umndertaken to deternine
whether Mr. Wesward asked for an
srplaparian for this shars Cransaction
MA. BOUWR He ideptified tha Cwo
lerters in Exhibit 3, cabs 3 and 10, asd I
said i thess anyrhing else;. He chen
referred m= to Mr,...the lecter at tak 10,
asd chen ¥ sald Lo there aaything else, .,
ME. CALARRESE; Thome are the

dooanenta. ..
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AR, BOONHD: Ba, L this sase, we are
calking abaut...we are havring treuble
Figuring put whese “inapproprince” dosen't
geem B ke oEccasarily what I understood it
to b=, which is Ehat thers was aoms

opprobriua actached bo ik, e

POOED

o. Yoa are now saying it is not the
repult that should bave obtained in che view of CRAR

A CEfrEsE .

Q. I have besms Erylng to say; well, all
right, we acknowledge that the transactlons
pecurred, there was a gala, There was an
amalgamaticn, and you are saylng, but if the nala
hado 't ooourzed, and the amalgenatlien had Later
paken place, this paid-up capital would kave been
lost, and psu think that &8 what should bave
happened? 1% im & lictle Eik like our foemer Prine
Ministe: Trudeau said, you know, "Listen, if &y
grandnmother had whikls, she woield Bave b=en a bus®
There wan & Bale?

AL Yar,

Q. wWa ackpowledge that, Thers was &

aralgenatioca?
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A Ted.

o ¥ou say, when the sooks clears,
thece has been an iseppsepeiace...whatevsr thac
pEans. . pressrvarlion of some paid-up eapital, wnd
yoo dont't thick that skould bhave happensd, You
think, an I usderstand iz, that they should sever
have mad= that =ale, tkey should have dooe Che
analgemacion, in which cass the paid-up capital
would have basn losc?

A That lLs coereckt

2, That is what you chink showld have
happened, and T am tryisg ta Eind out why you chink
that sheuld have happensd,

h fesaupe o= couldn't SEE any non-bax
peazan for the shage male that led we to coocluds
the saly purpose for the July 1391 ghase sale was to
gain sooe mest of cax advantage o tax benefit.

g. Kpll, fan you explain to me the
bagis far your view that the preservation of pald-up
capizal gives rioe B2 &, in guotaticn mazks, “tAx
bapeflt® urder pectiom I45F

R Decaess paild-up capital can be
returned to sharsholdars on & tax-free basis, Ca
penefits can be obrained when paid-izp eapital i

inereaged For EAX feabons soly.
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=8 Tha total For che paid-up eapital am
thoss ahares that Big City gut wam tha 67.4 malllan?

AL Yen

[+ That iz what hagpesed Just
followipy paragraph 4 en page 4. you have anothef
aete in which you Say:

o 1P che July 7. 1333 sale of shares &a

Eig Tity had not oceuseed, the shares at

YHHCH would have been cancelled on the

amalganation...®

A That is what the ROTE S8y

Q. Bait the sale had essusoed?

A Agre=d, the sale had sceurred.

(a8 The charss were pot cancelled?

A They W&re nok.

o Waw, we may kave tooched oh This o

1itEls sarlisr, but oo T take it shat che
Respondens 's pesition i that, for moes ceason, Ehe
pala @kould not have taken place?

A. T Belisvs 1 explained sarlier that
it wap our Wiew chat, had che shaze sals nok takes
place, the FUC would have haen ext imguinhed, and we
wEre mnable Eo aseertain any bopa Iide tusiness
parpose for the sale of the gharen. In othar eerds,

che cnly reascn we saw for the July 1583 male of

ar
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shares snd [oF Cax reascns.
Q. Sa that is the pame...you are Siviag
me= the same anowsr?
1 fo wherher . T have difficulcy

becauss 1 undaescand thakt the Ceurta have said che

Coith im oot supposed to dictate to pecple lsoe they

e

do transactions, so [ am hesitast to say thats
Copthiorne should of should pot hawe sdons soesthing,
1 den'e thipk we would view iz in usiog that kind of
langusge. But had the chare sala psoc caken place,
ik would have bsen cancelled.

a. Bo that is an chaervatlion..

L " in our view, the proper Tax Tesulk,
had tha share sale nmot taken place, would have bean
the capsellaticn of che FPOC,

0. I am not mare thab wa have amy
digpute with that, but ic had token place?

AL Agreed.

0. Could you just leook at, ey
quickly, paragraphs S to 137 I pdE it to you, T
don't thick anything isn these paragraphs besacs on
thim appeal, but if something doms, perhaps you
abould peint ik out.

h. They ace included ba aumnarize the

ahareholidings of Copthorne IT and WHHC Inveaf®ents.
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Schedule “B”

DIAGRAM #1
(1969)

Asfield BY

{Metherlansds)

[Twin B com@ion
ahams
PFLC = 1030 4iE

VHHL
Invesiments

Comrreifi Fhares
LG 515,485,000

VHHC
Holdings

L

3 piher
shareholders

%
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DIAGRAM A2
(1991}
Asficld B.V. L.F. Holdings
(Metherlands) {Barbados)
Class B Cosiirsin (L] Frelemed Shares
s haros PLUC §51.T14.379
PLIC S0 00T A
VHHC )
[nvesiments
L3
loas Camenen Shaees
. PUL BT APLT
VHHL 3 pther
Haldings sharcholders
Luaa 24813 %M
vHELIB 1]Imﬂ Camma Shams
Haoldings

I:"rq"ﬂh\
wn HOL

hotl. B

4] LF. Huldings subscribed for 53,716,179 non-voting redeemable prefered shares ol WHHT Investments
for $55 516,175, Sex par. 19ja) of Juint Stavement of Fact []5F).

[} VHHC [mvestmenis subscribes for ([§] 371637 sdditiorul commen shises of YHHC Holgings for
§15 PLE 2T (Encreasss PUC 1o SETATLIT and (i} for 20,000,000 prefered shares of YHSLUD Holdings for
$20, W0y, v par. 19{b) of F5E.

(L] YHHC Holdings =i fanids secrived feom VHHT [Froegimeniy (313,718,279} s subscribe for cnommuan
shupes of WEES U (814500 000) and make x boan in ML (§19.210.3749), See pr. 19x] of J5F.

(I WHSUD Moldings uses Furnds (534,500,000 b0 swbaesibe for commen ihares of HOL. Srw par, TR} of |5F.

-

LRy WA TRCAL S50 T AT =)
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DIAGREAM #3
(1991}

Asfield BY. L.F. Holdings
iMetherlands) [Barbadas)
]
Cliss B Unmaon Peeferral Sham
Shares FLIC 588, T8 179
PLIC 40, OO 466
VHEHC
Investmenis
Penlierred Shans Luws Camman Shars
TUC §20000 000 FLUC W7 AMLITY
VHHC
Holdings
Ladn
VHSUB e ks
Haoldings

Clnmm!h
Al HOL

E‘ e

i) VHHEC Holdings transfers fis J58133% fommon shires of HOL valowd & 51326171 W VHSUB
Huldings in eschange for additional commen shares of VIISLE Ealdings. The fransactien increses the
[FLUC of the éommnon shares of VHSLUE Holdings 1o $65 816171, Sew par. 19{i] &f [5E.

(L PRI W L TIRR J o el
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DIAGRAM #4
(1991)
Victor L1 Asfield BV LF. Holdings ];lnﬂ“::l
{Metherlands) [Barbados) (cstraideg)
Class A Commes Clma B
Shareq Cammiiel Shaes
MC s PUC $2 020 458
W
WVHHL Invesiments
Loaw IC) || Comman Slesss
FUC 8500 10
YHHC Holdings
Crmmin Ghire
TUC 300
",'//
Laan
VHSUB LAl TR
Holdings
W
(L]
HOL
Molesp

LY VHSUE Holdingy sells all #s ghares of FOL for approsimately $86 825000 1o Flusky O] Holdings Lid., &
newlyfarmed Barbados cempany thel, o the same Hme, scquires all of (he other lssed shares of HOL

By VHSUHE Haldings uses 520,000,000 of the sabe procecds Enses (A] to sederm all the prefered sharsy nwned
l:l]' VHERC Investments for dm ameuil of 52000000 See par, 1HE] of J'5F.

[{u] VHHC Bnveslauents uses the $20000000 smounl receiviad in (B} b schseribe for sdd@ionsl common

shares of VHHC Haldings, bence Increasing thelr FUC 1o 3674017, See par. 19(g} of J5F.

L e AT AL E LAY wd

v =
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DIAGRAM #5
(1992
Asfield BV, LE. Holdings Big City
{Metherlands) {Barbadns) {Netherlands)
[lans A T it Clma 8 Comman Paefered Shams
il FUC 851,716,579
FLUC §100 FUC S d6E
VHHC 1
Investments
T Cla & Prwfered Shame
FLHC SL000
Coptharne
Haldings
55, 850,001 Comman Starer | 0
Camman Shuars FUC a7 eIy
[y
VHHC
Holdings
11,928 718
Cirilvwan Rharse
COLL YHSURE
(Harbados) Holdings

I&) VHHE Investmerss selis all of ity shares of YN Holdings te Copibacne Holdings fnr 1 clais & special
ahare of Copthiones Hnldings valued s 51,000 Bee pan. 2ih) of [SF.

2] VHHL Holdings seils 55,500,000 of lis $6EI213 common shetes of VHEUBE Heldings fo Capihorne
Huoldings. See par. 16]c| of J5F.

LESP, LMTRE R STV
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DiAaGRAN #6
(1992]
Vi Li Asfleld BY. | LF. Haldings Big City
ik [Metherlands) [Barbados) (Wetherlands)
Clams & £ pstifuin Class 8 Comman Frefersed Shares
ZnapeE Shapes PUC 513 78 B0
FLC 100 FUIC S0 346
VHHC b f
Imwestments
1 Class A Prefemed Sharm
FUIC 54,000
Coplhorne
Haldings
Commen 5haics
PLIC 67,41, 179
COIL VHHC
[Barbadas) Holdings
(L1
Mnles:

1A Capihorne Holding snd YHHC Holdings sell all their
unsilalid purchaser Erar Heseie Fady market valee. See par, 28] of J5F,

P B, AT AL TR e

abuies of VHSLUH Haldings 1o as
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DIAGRAM &7

(JULY 1943}
. Asfield B,Y, L.F. Holdings Big Ciry
Victor Li {Netherlands) {Barbados) iNetherlands)
Clama & Cosrwn Cliss B Comivein Prefetted Shares |
Sharus =harm MCHELMA Y
PUIC §100 PLIC ST 46 1
|
1
A
YHHC Crmsh Shaoet Al || Commos Shans
Investments 1 PUT BT LT
|
1 Chma & Foufrred Ehnk\ [|
U 1,000 "
[upl.'huumr YHHC
Hl:lldlnp Holdings
il

(] Cogthomne Holdengs sefly all of ity rommon shires of VEEHT Holdirgs tn Big Crty & fmir mazket valos
51,000, See par. 39 of 15F.

LE T ], AT, ST VAT 1
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DIAGRAM #8
JANUARY 1, 1994 - AMALGAMATION)

- IF. Heddings Big Cliy

Victor LI {Barbades) % Megherl andi)
Class B Comnpis Trwfuzrnl Shaies

FOC S100 1 S O !

Conorwin Shaiss
VIR PLC $67, 4001, 278 ; y
1esesimernis
1 Clans & Frefererd Rhars
PUC §1,008 I

: i 0

—iemn e s | . .

| ]

i | Copthorne VHHC L Grand |

1 Bbalilicgs Holdings Investmanis Realty !

] - 1

(L1 '------.t-.... --------------- o e e 5

CoiL
[Blarbados)

Ml E#

[£1) Amalgemition of Copibome Holdings, VHHC Holdirgs, Li's Investmails dnd Corand Kealty ba feem

*Copthorne 07, S pas. 40 of §5F.

At - D TILR LB RT3



U ST LT G e G R G G o A S AN S A . F

Page: 38

DIAGRAM #9
(DECEMEER 1994
L.F. Haldings Asfleld BV, hig
{Barbaduos) i{Metherlands) City
LA} B I

L.F. Investments
{BHarbadues)

aab

LAd
VHHC
Irvestmenls
L
COTL CIIL
{British
{Barbadag) Virgin Isl.]
Motes;

iA] LF. Isvestments acquires (i) &l the shares of YHUC [svesiments owned by Vicior L, Asfield B, and
L.F. Holdimgs with a total PUC of §96,736, 345] and (i) the shases of Cogehiies 11 awned by Big City with
& brtal P'UC of 367601, 280 Sew par. £5(E} of J5F.

LE R, b TREAL #iB1dkial ol
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DIAGRAM #10
[JANUARY 1, 1995 - AMALGAMATION)

I.F. Holdings
iHarbadas)

LF
Investments
{Barbadas)

Li Family

LH

Ll
[}
[
L]
i
i
i
L]
i
1
1

VHEHC Coptherne 1f Chptima Giltedged
Investments Haldings Imveslmsents

B I e e e i e S e

ol L s
(A} Asalgamation of VHHE Investsenis, Copthorne I, Opitma Heldings and Giliedged Investmisds to

Form “Oaplhorne [, See par 451 of |5F,
(ny Tetal PLIC of sharrs of Coptheene 111 owsed by LF. Ipvestments is 5164158 055

-10-

LSk il TR TAEN, 131 7T 1ET &7
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20021 MITYE
TAX COURT OF CANADA
BETWEEMN
COPTHORNE HOLDINGS LTD.
Appelan

and

HER MAJESTY THE QUEEM

Respondent

JOINT STATEMENT OF FACTS
AND LAW

RECEIVED f RECL

MOY 7§ 2004

TAR COLST O F CAMERA
COLIK CARS " 5 f [ L
TREOHY B, MG

Johin H, sims, .0

Deputy Atlomey General of Canada

Per Franco Calabrese
Daparment of Justice
Onlana Fegional Offics
Tax Law Sanvices Section
The Exchange Tower
134 King Strast West
SuMe 3400, Box 36
Toronto, Crtaric
MEX 1KE

Tel: (416) D54-8938
Fax (416) &r3-0810
Fike:  3-483208

Counsel for the Respoandant

LR e, ariuTELaL morrrma o




Appendix “B”

Diagram #1: The Original Players (1987)

g Cliy Progeet Corp. B, | - VHHG ivi————
m::m | Drvaric Corps (1987

J |
Clopinierin HRkinigs: Lis. WIHHE Hokdege Lid
“Copthorss I* YHHC Holdings™

Diagram #2: Holdings of Husky Oil Limited {"HOL") in 1987

Q sl

WHEFC Inwestmanis
1

WHHE CiBC Piram Livwas
e il Lt [43%:)

L e e
(VRT3
Camrnn Shame WoL
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Diagram #3; 1988 Transactions

Aggrmgain haaiing o 20 873,300 HOL
G fhars AT = 51306 M

(AN Axfield BV, & Vieww L invessed 554,780,000 b 54,780,000 Claag B Non-Volng Shares. In 1989, 5017 10,558 wai
rehirned i o reduction inoosad capinal, leaving PLUC 543,000 460

(H} WHIHE Invesiments invesied 5170685000 (3,605,000 commaon shares of YHHC Hoddings

10 The remaining halance from A was sdvanced o VEHC Holdisgs by way of a Inss.

11 VHHC Haldings soquired sn sdditooes] 7050 9k cossssea shares af HOL with subscsigeinn funds sl boenowed funds
{geiher wilh her boerowsd funids)
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Diagram #4(I): December 1931 Transactions

PAY LF, Hullings aegiidied 33,710,279 mod-wiiliig redeemdble prelemad ibaics if VHHLT livestmests [or 353, 716370,
(Hi VHHL Investmenis subseribed e 53,716,379 commecm shusies af ¥YHHC Holdings [ineresing PUC by 33,7 16,279)
() VHHC livvestsmeils sibaciied e 2000000 preferiad slaies of VESUE Haldings (PLC 520,000,000,

(EHE) YHHE Holdengs sebseribed for 14540 comimans shares of VESUB Haldings (esing 354,300,800 froim B L
ICHEY VHHC Holdings naned $19.316,270 (remainder of funds fram Bl HOL

109 VHSLE esed 520,000,000 | from BICHD b 5014 S000000 (Treom 2000 1o invest in commion sheess of #00.

Diagram 4{ii): Summary of Holdings & PUC after December 1991 Transactions




Page: 4

Diagram 4(iii}: Transfer of HOL Shares

| Anfigid W LF, Holdimgs |
Wictor Li T | B i
WHRE Investmests
P i
. H
VHERUR e
tosiings T HEL

() VHEL Bililings iresderred 20081 3,308 commaon shares of HOL @ 51981 s8are i0 VHSELUE Heoldings n exciange for
additiosnl common slures of VHSUE Holdings (incressss PUC of YHSLUB Holdings i 66,526,171,

WHHC Hoddings realized 3 capiial loss of $84 3 mallion because of decline i valoe of HOL ccesmon shares. This loss was
deniad weder w 400232y and 54 {oh ond sdded o ACH of Comman Sharss of VHELD Holdimgs.

Diagram #4{iv): Sale of HOL Shares

Asfimld |V, W F. Haldings
Wicior Li et (Bt limsiend]

Arhes | IH MHumiy 09
Hirzazd]
16 WHHE Hokangs
L]

m-dlrm T mou

{F3 VHSUE Holdings sold all of i sheres of BOL for spproximasely $86, 825 000 o Husky 06l Hioldings Led.. o newly-
Tormed Bartudns compuny thes, af the same time, aogeees ali of the other ol shares of BOL fnom the other three
wharsholdens

1G] VHSLE Hobdings redeemed 200000 profmred shasws kol by VHAT Irvestimests, ssang the procesdi from e mls of
the HOL common shares.

(HF Y FHE Investmests subscribed for an additsena) 2,000,000 Comimon Shaes of WHHC Hoddngs.



Diagram &4(v): Summary of Holdings and PUC
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Wictar Ll

[= = ]
Lorro rawe

Clas B Cerer Sans
PR T

Axligid 0.,

(Tt b ey

L.F. Hokdings
| B nackon )

Latrl 1]

P g
LI T T

B TRl T -y

~ =

PR B MRS

AL LT Coorron Saarss
AL = T = Il

W . i

e T BL WEIHE Hcidings

P

Diagram #5(i): Li Ka-Shing, Big City, & Copthorne |

LF. Holfings

Wicior L

1
]

Anfioid B.Y.
Pimrariancs)
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Diagram #5(1i): Sale VHHC Holdings to Copthorme |

Coplhprrs |
|Gtz BF 02T Covaron BRdi
PG ST i 3
AT 0 WHHC HokSnga
L=
{Bartado) WHELE Holdisgs

Diagram #5{li): Sale VHSUB Holdings Shares to Copthomea

| \ i "E Al B,
- L.E. Huldisga Wieior L

Big Sty I Butudca) ¢ e |

I_ I |
YHHE Invesimenis

Copihomme |

[Dmianal

Cormes Sass

[ Puserantem

VHHL Haldega

i

(] -

i
i

3
]
=

VHELE |
Haldings
{A) WHEIC Hiakdings sold 55,500,00 of jx 66 826,213 comman shkanes of YVHSUB Fakdings i Copthome 1. The Appallani
argues thal ike transfer was nol underiaken for sy purpose nelated b the FUC af shares bt rather b sole chgective of this

tranaaction wis fo-shifi the mianent loss oo VHHC Holdings' shares of VHSLUHE 00T 1969 capitad gain lom the sake of ihe
Harbsnr Cantie Fiotel
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Diagram #5(iv): Sale VHSUB Holdings

st B
Chy L.F, Figidings ME:) I EsEna
eararen PR ""‘mg\

_.r""l-
VHHL Freanifaiy
y Ty ey
. El'l.l:- A A
L | AOE - B
£l
*
i WHHL MHokdings.
coi | &
:m Crermr: Wl —
S S R T
Lt e b RN
WHEUB
lisiimgs

(EVIHE Tinklings and Copthorne | scdd ihes YHSUTH Holdings sharcs & an sirglated pueckaser fur FMY. They
snlauently clasmesl caprial e [I5F - 2d)].

Diagram #5(v): Sale YHHC Holdings shares to Big City

Al Cingihores 1 solid ol of iy STADL IS comenin shares of VHAC Holdings o Big Ciry for 31,000
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Diagram #6(i): Amalgamation and Creation of Copthorne Il (January 1, 1994)

(%) Copthaorne 1, YHHC Holdings, Li's Investmente and Grand Realty smalgamate (o form “Copthorne 117

Diagram #6(ii): Exchange of Shares for Shares of Copthorne Il

(18} 1 Cammin Shere of Copthorns § cooveried inio 30000 commnon disss of Copthome 11
(L7) &7 401 279 commni sheres of YHIC Holdings converied iinio 1003 commaon shares of Copiharne £
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Diagram #6(iii): Summary of Holdings & PUC after Amalgamation

Diagram #7(i}: Sale of Bond Business to CliL

Qo] Gomid

B
Cay
(LY
l_ CiL
il!ﬂ"ﬂ'”
Copihorme |
(1 11"l

%’1‘1 1 [
Y L TR, cail
i

1A The Li Family meopoesed & new Britich Viegin Islssds company, Copthome [stermiicen] [svesimems L. {SCEL").
[ DL suld bond trading husinsss w CHL a5 0 pong concom fior 5307417880,
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Diagram #7(ii): Sale of Bond Business 1o CIIL

A

(C] Sale price (3367 417550 wii paid 0o OOIL with § promissnry soles (Mote | 51 00HIS; boie 2 529,000,000, Nose 3
S0 D00 KD Mo 4 A2 035805 Note § 5165 3H 289,

Diagram &7{ili): Transler of Proceeds to Coptharne Il

(T Pcstes 0, 2, 3 080073005, 520 000,000, $30,000,000 disiribeted i Copthorns 11 for a redustion of pesd-up capiml. Pands
wiene (B used for regaymess of SHETT IS relabed mo-nesidest dehi,
Pl 4 {4 142,055 258) who disinitsted 1o Copthorne [ far a neduction of juld-up capetal.



Page: 11
Diagram #8(i): November 22 to December 14, 1994 Transactions
"’E_T
GHL
(B V. )

b

1) Om Sovemsber 22, 1094, LF, Holdings ineorpamisd o new Rartados cosspany, LF, nveameses (Hamados Lud.
ATHE Wicsor 1LE sl 100 Chais A goittebtons shires (PIT S 1000 ol VHHAC Dnvestments 1y LF. ivesisenis G nomisal e merkes
valug

Diagram #8(ii): December 14, 1994 Transactions

A0y Vicior Liand Asfield B.Y, sold 54,780,000 Clasx B commen stanes (FOC $0000468] of WHHT lhvestments o LF
Invesiments for nominal Tair markst value
{0 LF. Hoddings sald 53.T1627% Prof. shawes (FUC 553,716,279 of VIHHC Tnvestmesis wiih o s vilue of 529,000 000
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Diagram #8(iil): December 14, 1994 Transactions

Cupihene Il
(Titancl

1
[==18

(K Big Ciy sald 20,0008 camman shares of Copthome [ (P00 = 3674003300 o LF. brvesl. for §1L5LHKLEE (FMY).

Diagram #8(lv): Structure and PUC aler Transactions

Ciranay s, -
Hasings Waior L1 Pl
; | Bartadon) J
L.F.
Irreial
Barbadosi
ey v on T

'1”.' | S| f=E
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Diagram #8{i): Amalgamation and Creation of Copthorne Il (January 1, 1985)

Bartaco)|

3 T N

npu-|_nn mn’(’m

Irwpmlmenss (Drmiaric)

A Copihemmie 1, VHAC Envestments, Oplima Holdiogs ssd Gilted ped Evesiments amalgemated 0 form Capihoms [,

Diagram #9{il}: Exchange of Copthorne II's Shares

(M 30,000 000 commaon shares of [T (PPUAC B6T 491 2800, cxchanged for 1,00 Common Sheres (FLUCEL
134,648,000 [ Pref. Shares (FUC 5104658 2001 and 15361000 F Pref. Shares (PLIC 5503,
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Diagram #9{ili}: Exchange of VHHC Investments’ Shares

r-

() V00 Chsss A whares of VHHC Invesomems (FUC §100) svchanged for 10 D Preed. Shares (FUC $10)
47400000 Class B shaves af WVHHC Investments (FUC $43,000486) exchanged for 13 0 Pref. Sheees (PUC $13),
FA 716270 Pref. shores of YHHC Investments (FUEC 3533, T16.379) exchanped for 29,500,000 [ Pref. Shares (MO §

34,300,000,

Diagram #10{I}: Summary of Copthorne llI's PUC Calculation

LF;: Tripl MIC = Cupfora

B B i | ey =
W pemiiads,

» LLESL S b w W L deid
il ] A [ W B
e p— - PR D e e
LF. BT i W L RN DR B

 m— T T
o PUC o L e o TS vids
AN A
CEpom 11 5564, 128,179 N
BE o Clas T el ‘wWhriZ Poidegs - = sl 4
e piiiongen, | COPINOME R e ey
{Ondapriy T ——
'I'I'-h—TﬂiI-
‘s YR ey - -
arzanri ardd Y al e P — T
Lk [ P il ST, Hw‘;u:
foe]  TLITH e
o
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Diagram #10(ii): Double Counting of PUC

Tl FUC W sl 6l LF
irearrmarsy’ nhanem =i
ot B 184108 128
PUC o Ll O Pomd
Eraiin m 1641500

Therefore, the result of the series of transnctions ks thut PUC, kn the smsunt of $67,400,279, s
essentinlly doulde counted in the tatal PUC of Copthorne T11.

Diagram #11: Redemption of Class D Shares

LF
Tddings

() Coptseens 01 redeemsd 147 035 809 of e Cla D Pref. Shares by endoming Noie f {(§042,005, 895 that was reoeived
Trses O Becsse the stal PUC af the Closs 15 Prel. Shanes redeemed was etual @ de aggregaie mdempiics amou, m
JEEETE Tl wl.l.[i!.ﬂhl.! ancder B4 and 212 Hal
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