Docket: 2005-2906(GST)G

BETWEEN:
DUNDURN STREET LOFTSINC. and
Appdlant,
and
HER MAJESTY THE QUEEN,
Respondent,
Docket: 2005-2908(GST)G
AND BETWEEN:
ALEXANDER STREET LOFTS
DEVELOPMENT CORPORATION
Appdlant,
and
HER MAJESTY THE QUEEN,
Respondent.
Agent for the Appellant: Adam J. Stelmaszynski

Counsdl for the Respondent: Gatien Fournier

ORDER

The application by the Appellants to be represented by Mr. Adam J.
Stelmaszynski is allowed.

Signed at Ottawa, Canada, this 1st day of October 2008.

“V.A. Millegr”
V.A. Miller, J.
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REASONS FOR ORDER

Thisis an application by the Appellants to be represented by Mr. Adam J.
Stelmaszynski who is the sole shareholder and officer of the two Appellants.

Subsection 30(2) of the Tax Court of Canada Rules (General Procedure) (the
Rules) reads as follows:

(2) Where a party to a proceeding is not an individual, that party shal be
represented by counsel except with leave of the Court and on any conditions that it

may determine.

In hisdecision in Chase Bryant Inc. v. R,, [2003] 2 C.T.C. 2163, Associate
Chief Justice Bowman, as he then was, discussed some of the factors that should be
considered when exercising the discretion under Subsection 30(2) of the Rules. He
said the following at paragraphs4to 7:



[4]

money to pay for alawyer. He stated that heisfully familiar with the issuesin these
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4 InPratts Wholesale Ltd. v. R. (1998), 98 D.T.C. 1561 (T.C.C.), Beaubier J.
of this court applied the four factors stated by Muldoon J. in Kobetek Systems
Ltd. v. R, [1998] 1 C.T.C. 308 (Fed. T.D.) at page 310.

From these cases the following factors appear to be relevant to the determination
of whether special circumstances exist: whether the corporation can pay for a
lawyer; whether the proposed representative will be required to appear as
advocate and as witness; the complexity of the legal issues to be determined (and
therefore whether it appears that the representative will be able to handle the legal
issues) and whether the action can proceed in an expeditious manner.

5 Thesefactorswere referred to by Bowie J. in RFA Natural GaslInc. v. R,
[2000] G.S.T.C. 40 (T.C.C. [Genera Procedure]).

6 Thefactorsreferred to in these cases are a useful starting point but they are
neither determinative nor exhaustive. For example in RFA Natural Gas Bowie J.
did not put much weight on the question whether the proposed representative
might appear as awitness. | respectfully agree.

7 If there is one factor that outweighs the others it is whether the company can
afford to pay alawyer. If it can it is difficult to imagine circumstances which would
justify a departure from the rule that a corporation must be represented by counsel.
In Mavito Inc. c. R (2000), [2001] 2 C.T.C. 2048 (T.C.C. [General Procedure]),
Tardif J. considered a corporate appellant's inability to pay a lawyer's fees as "a
decigve factor" in such amotion asthis.

Mr. Stelmaszynski’ s stated that the Appellants do not have any assets or

appeals and is prepared to proceed with the appealsin an expeditious manner.

[3]

In my opinion the fact that the Appellants do not have the financesto retain

counsel is*“adecisive factor” in this application.

[6]

The gpplication is allowed.

Signed at Ottawa, Canada, this 1st day of October 2008.

“V.A. Miller”
V.A. Miller, J.
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