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JUDGMENT

The appeal from the reassessment made under the Excise Tax Act (“ETA”),
notice of which is dated December 18, 2002 and bears number 05DP117136515,
with respect to the Appellant’s reporting period from February 1, 1996 to
December 31, 1997, is allowed, with costs, and the reassessment is referred back to
the Minister of National revenue for reconsideration and reassessment on the basis
that the appellant is entitled to a rebate of $2,900,858 which may, in accordance
with subsection 296(2.1), be taken into account in computing its net
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tax for the purposes of the GST provisions of the ETA. The Minister should also in

reassessing take into account any other adjustments to which he may have agreed
at the objection level.

Signed at Ottawa, Canada, this 30" day of November 2006.

“D.G.H. Bowman”
Bowman, C.J.
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[1] This appeal is from an assessment made under the Excise Tax Act (“ETA”).
The issue is whether the appellant, United Parcel Service Canada Ltd. (“UPS”) is
entitled to an allowance for an unclaimed rebate pursuant to subsection 296(2.1) of
the ETA. That at least is how the appellant stated the issue. I think the question
might be more accurately stated as whether the appellant is entitled to a rebate at
all in the circumstances of this case.

[2] The parties entered into a statement of agreed facts (“SAF”) and it is
attached as Schedule A to these reasons. The essential facts can be stated fairly
briefly. UPS carries on business as a courier and in this business it brings
shipments into Canada from foreign locations for delivery to consignees at
addresses in Canada.

[3] Such shipments may attract Canadian customs duties and Goods and
Services Tax (“GST™). UPS is also a licensed customs broker. When goods are
brought into Canada GST has to be paid as well as customs duties and these taxes
are paid by UPS. One question that may be relevant is whether UPS pays the taxes
as agent for and on behalf of the consignee and, if so, what effect it has on the
disposition of this case.
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[4] At all events, overpayments of GST were sometimes made by mistake by
UPS. I assume mistakes were made in the amount of customs duties paid but that is
not what we are concerned with in this appeal.

[5] The overpayments fall into eleven broad categories as set out in
paragraph 19 of the SAF.

[6] In the result, in the 1996/1997 periods the amount of GST overpaid by UPS
for the shipments that it brought into Canada was $2,937,123. This amount was
claimed as a rebate by UPS, i.e. it was shown as a reduction of its own GST
liability on line 105 of the return.

[7] On assessment, the Minister of National Revenue disallowed the rebate
claim of $2,937,123 and also assessed interest of $456,606.20 and a penalty of
$632,229.77.

[8] The above is a somewhat simplified version of the relevant facts. A few
other points should be noted. As will be apparent from the SAF, UPS did not seek
reimbursement of the overpayment from its customers or from the consignees. The
overpayment was made from UPS’ own funds and it was UPS that was out of
pocket.

[9] In December 1996, UPS recognized that the system of dealing with GST
adjustments was unsatisfactory. Paragraphs 20 to 24 of the SAF outline in detail
the steps taken to recover the overpayment. On December 16, 1996,
Mr. Gilles Bazinet, who at present is the customer service supervisor for UPS,
wrote a memorandum. It is of sufficient importance that it warrants reproduction in

full:

To : Niran Nadarajah

From: : Sunil Rajaram
Gilles Bazinet

Re : Brokerage GST rebate

Date : December 16, 19961

! The evidence was that this was a misprint. It should have read “1997”.
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Some changes are needed to address the way in which GST adjustments are
handled when GST is paid on the Canadian Value of goods imported. The current
procedure is very ambiguous. This causes extensive delays in recovering our GST
from the government, paid on our customers behalf.

When a customer is given a credit for a billing adjustment, the amount of the
adjustment includes an amount for GST. Since we are crediting the GST amount
back to the customer we should also be recognizing this GST refund as a
reduction of our GST liability to the government, for all adjustments. That is, at
the end of the month a GST payment is submitted to Revenue Canada for all
services sold. The amount of the GST adjustment will reduce the payment to
Revenue Canada.

The current procedure is as follows:

A) Customer without GST registration number: the customer
account is credited and the GST adjustment is debited to the GL account # 203470
Good and Service Tax which results in a reduction in our GST liability to the
government.

B) Customer with a GST registration number: the customer
account is being credited and a GST adjustment is debited to the GL account
# 113511 — Account Receivable-Others Custom Duty and Tax Refund. An
Application must be processed for the rebate of goods and services tax on behalf
of our customer. To do this, we must obtain specific documentation from our
customers, Canada Customs, and Fredericton Brokerage. This process may take
several weeks. The time elapsed between the process of the rebate application and
the time we receive the refund back from the government varies from 60 days to
one year. Upon receipt of the Government cheque, for the GST, the GL account
# 113511 is credited.

Most common reasons for GST adjustment:
* Canadian goods returning

* RTS shipment

* Wrong value for duty

* GST exempt goods (i.e. medical supplies)
* NAFTA

* Classification error.

As of October 31st 1996 the GST refunds account shows an outstanding
cumulative balance of $225,432.69

Proposed procedure :

The new proposal would utilize procedure A only. Procedure A will allow all the
GST adjustments to be coded to the GL account # 203470, regardless if customer
is GST registered or is not GST registered. However, a credit note must be issued
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to GST registered customers. (See sample attached). For audit purposes, copy of
the credit note will be kept on file with all relative documentation.

This procedure will be in accordance with the General Rebate Guide and
Application from Revenue Canada in which it is stipulated on page 3 under
Reason Code 1 — Amounts paid in error that “If you collect an amount as or on
account of GST that you should not have collected, you have to include that
amount in your net tax. You are not entitled to claim a rebate for amounts you
collected in error. To correct this error, you must refund the amount of your
customer(s) by way of a credit note which will be reflected in your net tax
calculation in a subsequent period”

This procedure has been reviewed with Mrs. Edith D’Amour from Revenue
Quebec which administrates GST on behalf of Revenue Canada for Quebec
customers and with Mr. Stephane Ferland from Revenue Canada, Summerside
Tax Centre PEL

Attached to that memorandum was a Revenue Canada Release which reads:

Who is responsible for the verification and approval for GST issues on combined
(Customs issue/GST issue) claims submitted on Form B2s through Customs?

The procedure will be different for registered and for non-registered claimants.
Non-Registrants

Non-Registrants who have overpaid amounts as duties and GST on imported
goods may recover the overpayment by filing a CANADA CUSTOMS
ADJUSTMENT REQUEST (FORM B2). Customs will refund the duty portion of
the claim and will advise Excise/GST to send the non-registrant a rebate of the
GST portion of the claim. After Customs has processed the duty portion of the
claim, the non-registrant should contact the nearest Revenue Canada Excise/GST
District office with enquiries about the GST rebate.

When the overpayment involves only GST, the amount may be recovered by
filing a GENERAL REBATE APPLICATION FOR REBATE OF THE GOODS
AND SERVICES TAX (FORM GST 189E), if no Customs issue is involved.
This form, which may be filed once a month, is available from Revenue Canada
Excise/GST District offices. However, if the rebate claim involves a Customs
issue (eg. a re-determination of tariff classification or re-appraisal of the value for
duty of the goods), Form B2 must be filed with Customs, who will advise
Excise/GST to rebate the amount if entitled.

Registrants
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Registrants who have overpaid amounts as duties and/or GST should file a
Form B2 to recover the overpayment of Customs duties and file a GST 189E to
recover the GST overpayment on imported goods, unless an Input Tax Credit has
already been claimed for that amount. If the rebate claim involves a Customs
issue, the GST 189E should not be filed until after the issue has been resolved.
The Customs decision should be referred to in order to support the GST rebate
claim.

If an ITC has been claimed to recover the excess amount paid on account of GST,
it is not Excise/GST administrative policy to require the registrant to adjust the
ITC and claim a rebate. No further action is required. The Excise Tax Act
provides the authority at the time of an audit to set off an unclaimed rebate against
an unentitled ITC taken. Consequently, an ITC may be taken for an amount
overpaid on account of GST on an imported good instead of filing a rebate claim.
There will be no tax, penalty or interest implications, provided an ITC is not
claimed where a rebate is paid for the same amount.

[10] As part of the procedure adopted to recover the overpayment, UPS had the
importer sign a credit note. A typical example is reproduced at parapraph 24 of the
SAF. It was addressed to the Minister of National Revenue. The relevant portions
read:

Please be advised that United Parcel Services is authorized to take an input tax
credit of the Goods and Services Tax, under part IX of the Excise Tax Act,
directly related to:

As a GST registrant we will not claim a credit (input tax credit) for the
same transaction.

Note to the Importer: Upon reception of this authorization, United
Parcel Service will credit your account # for the above mentioned
amount.

[11] T am inclined to question how legally effective this document is. A person
entitled to an input tax credit (“ITC”) cannot assign its right to someone else.
Under the Financial Administration Act Crown debts are not assignable in the
absence of statutory authority.

[12] Crown counsel put in evidence a variation of the credit note which stated:
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Please be advised that United Parcel Service is authorized to sign, file and receive
on my behalf, applications for rebates of the Goods and Services Tax, under part
IX of the Excise Tax Act directly related to:

There is no evidence that this version was ever used. It might have been somewhat
more effective.

[13] As mentioned in paragraph 11 of the SAF, where a consignee had an active
brokerage account with UPS a general agency agreement would be signed. It read:

KNOW ALL PERSONS BY THESE PRESENT
That I/'We

GENERAL AGENCY AGREEMENT
Appointing a Customs Broker
With Power to Appoint a Sub-Agent

(REGISTERED COMPANY NAME / IMPORTER)

OF (STREET, CITY) (PROVINCE/STATE)

(POSTAL CODE) (COUNTRY)

(TELEPHONE) (FAX)

do hereby constitute and appoint United Parcel
Service Canada Ltd (hereinafter referred to as “our
attorney”) of 900 Hanwell Road, Fredericton,
New Brunswick E3B 6A2 our true and lawful attorney
to transact business under the Customs Act on our
behalf in all matters relating to the accounting for and
payment of duties in respect of imported goods
released under that Act, at all Customs offices in
Canada.

I/We grant our attorney full power and authority to
appoint any other person to whom a licence to transact
business as a Customs Broker has been issued under
the Customs Act as a sub-agent to transact the
aforesaid business on our behalf at any of the
aforementioned Customs offices, and to revoke any
such appointment and to appoint any other person who
holds such licence as a sub-agent in the place of any
sub-agent whose appointment has been revoked, as
our attorney shall, from time to time, think fit.

I/We acknowledge that any duties, charges or
other amounts paid on our behalf or to our account
by our attorney or sub-agent shall be a debt due by
us to our attorney or sub-agent and any refund,
rebate or remission of such duties, charges or
other amounts shall be the property of our attorney
or sub-agent. We direct and authorize any
government agencies collecting same to deliver
such rebate, refund or remission to our attorney or
sub-agent.

I/We agree to, on demand, reimburse our attorney
for all moneys properly expended by such
attorney, and/or by any sub-agent appointed by
our attorney on our behalf, including the payment
of any duty and/or taxes, or posting of any surety
bond deposited as security with any Customs
office.

This Power of Attorney shall be and remain in full
force and effect until due notice of its revocation
shall be given to our aforesaid attorney, in writing.

[14] To recapitulate, the importer constituted UPS its agent for the purpose of
dealing with the Canadian customs authorities in bringing shipments into Canada.
This included paying GST on behalf of the consignee. This is recognized in
Mr. Bazinet’s memorandum where he states in the first paragraph:
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“This causes extensive delays in recovering our GST from the government, paid
on our customers behalf”.

This sentence neatly illustrates the problem. He refers to “our” GST, and

describes it as “paid on our customers behalf”.

[16]

There is merit to the argument that in fairness the appellant should be
entitled to recover the overpayments. UPS is the only person who paid the money
and is out of pocket. Its customers are not out of pocket and the government admits
that the GST has been overpaid. Nonetheless, we are dealing with a technical
statute and if the appellant has a right to recover the overpayment, that right must

be found in the statute itself. Section 212 of the ETA reads:

Imposition of goods and servicestax — Subject to this Part, every person who is
liable under the Customs Act to pay duty on imported goods, or who would be so
liable if the goods were subject to duty, shall pay to Her Majesty in right of
Canada tax on the goods calculated at the rate of 7% on the value of the goods.

Subsection 215(1) of the ETA reads:

[17]

Value of goods — For the purposes of this Division, the value of goods shall be
deemed to be equal to the total of

(a) the value of the goods, as it would be determined under the Customs Act for
the purpose of calculating duties imposed on the goods at a percentage rate,
whether the goods are in fact subject to duty, and

(b) the amount of all duties and taxes, if any, payable thereon under the Customs
Tariff, the Special Import Measures Act, this Act (other than this Part) or any
other law relating to customs.

Subsections 261(1), (2) and (3) read:

261. (1) Rebate of payment made in error — Where a person has paid an
amount

(a) as or on account of, or

(b) that was taken into account as,
tax, net tax, penalty, interest or other obligation under this Part in circumstances
where the amount was not payable or remittable by the person, whether the
amount was paid by mistake or otherwise, the Minister shall, subject to
subsections (2) and (3), pay a rebate of that amount to the person.
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(2) Restriction — A rebate in respect of an amount shall not be paid under
subsection (1) to a person to the extent that

(a) the amount was taken into account as tax or net tax for a reporting period
of the person and the Minister has assessed the person for the period under
section 296;

(b) the amount paid was tax, net tax, penalty, interest or any other amount
assessed under section 296; or

(c) a rebate of the amount is payable under subsection 215.1(1) or (2) or
216(6) or a refund of the amount is payable under section 69, 73, 74 or 76 of
the Customs Act because of subsection 215.1(3) or 216(7).

(3) Application for rebate — A rebate in respect of an amount shall not be paid
under subsection (1) to a person unless the person files an application for the
rebate within two years after the day the amount was paid or remitted by the
person.

Subsection 296(2.1) reads:

Allowance of unclaimed rebate — Where, in assessing the net tax of a person
for a reporting period of the person or an amount (in this subsection referred to as
the "overdue amount") that became payable by a person under this Part, the
Minister determines that

(a) an amount (in this subsection referred to as the "allowable rebate")
would have been payable to the person as a rebate if it had been claimed in
an application under this Part filed on the particular day that is

(1) if the assessment is in respect of net tax for the reporting period, the
day on or before which the return under Division V for the period was
required to be filed, or

(i1) if the assessment is in respect of an overdue amount, the day on
which the overdue amount became payable by the person,

and, where the rebate is in respect of an amount that is being assessed, if the
person had paid or remitted that amount,

(b) the allowable rebate was not claimed by the person in an application
filed before the day notice of the assessment is sent to the person, and

(c) the allowable rebate would be payable to the person if it were claimed in
an application under this Part filed on the day notice of the assessment is
sent to the person or would be disallowed if it were claimed in that
application only because the period for claiming the allowable rebate
expired before that day,
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the Minister shall, unless otherwise requested by the person, apply all or part of
the allowable rebate against that net tax or overdue amount as if the person had,
on the particular day, paid or remitted the amount so applied on account of that
net tax or overdue amount.

[18] The question boils down essentially to this: UPS overpaid GST on behalf of
its customers. It did not recover from them the amount that it overpaid. It now
seeks to recover that amount from the Government of Canada. Its entitlement to
the amount as a matter of fairness is unquestioned and there are various ways it
might have used to get the money back. It might have sued in the Federal Court.
Whether it would have succeeded is a matter on which I shall not speculate. If, as I
conclude below, the remedy is found in the ETA itself, the matter is within the Tax
Court’s jurisdiction. It might have charged its customers for the overpayment and
applied on their behalf to get it back from the government. When it recovered the
overpayment it could have credited it against the customers liability to it. This is
obviously cumbersome, time consuming and involves charging customers for
mistakes made by UPS. It might in computing its income have deducted the
overpayments that it was otherwise unable to recover on the basis that they were an
ordinary costs of doing business. I should think there would have been a strong
case for doing so. However, deducting an expense is only about one half as good as
recovering it fully.

[19] In the result UPS did none of these things. It short-circuited the process. The
question is whether the legal correctness of this approach is equal to its common
sense practicality.

[20] Counsel for the respondent sets out a number of things that UPS might have
done and he points to a number of technical deficiencies in the appellant’s
approach. He states in paragraph 21 of the respondent’s Memorandum of Fact and
Law:

UPS asserts that even if it remitted overpayments as agent for its customers, at
common law an agent may sue to recover amounts paid by the agent due to a
mistake. As noted above, the provisions of subsections 58(5) and (6) of the
Customs Act foreclose this argument with respect to a majority of the categories
of “errors” committed by UPS as the section deems the declaration UPS made to
Revenue Canada at the time of importation to be the “correct” tariff classification
and value for duty. The Customs Act contains a complete statutory code which
forecloses any common law relief. As UPS did not request a re-determination or
re-appraisal in the manner set out in section 60 of the Customs Act, there is no
amounts paid due to a mistake.
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[21] Whether there was an overpayment or the amount thereof is not before me.
The fact of the overpayment and the amount thereof are admitted.

[22] The Crown’s position when one cuts through the technicalities is simply
this: UPS was the agent for its customers. It paid GST on their behalf. If it paid too
much, it did so as agent for the customers and only they are entitled to recover it or
to treat the overpayment as giving rise to I[ITCs which could be set off against their
GST liability to arrive at their net tax.

[23] In interpreting any legislation, including the GST provisions of the ETA as
well as the Customs Act, it is important to follow an approach that, where possible,
achieves a sensible, practical and common sense result (Maritime Life Assurance
Co. v. The Queen, [1999] G.S.T.C. 1 (T.C.C.), aff’d [2000] G.S.T.C. 89 (F.C.A.))
and one that is consonant with the scheme of the Act (Highway Sawmills Ltd. v.
M.N.R., 66 DTC 5116, per Cartwright J.).

[24] 1 do not see how allowing the person who has paid the GST — and who, I
emphasize, has an obligation to pay it — to avail itself of the mechanism in the ETA
for recovering overpayments can be inconsistent with the scheme of the Act.

[25] Section 212 of the ETA is set out above but I shall repeat it. It reads:

Imposition of goods and servicestax — Subject to this Part, every person who is
liable under the Customs Act to pay duty on imported goods, or who would be so
liable if the goods were subject to duty, shall pay to Her Majesty in right of
Canada tax on the goods calculated at the rate of 7% on the value of the goods.

[26] Subsection 12(1) of the Customs Act reads:

Subject to this section, all goods that are imported shall, except in such
circumstances and subject to such conditions as may be prescribed, be reported at
the nearest customs office designated for that purpose that is open for business.

[27] Subsection 18(1) and 18(2) of the Customs Act read:

(1) Presumption of importation -- For the purposes of this section, all goods
reported under section 12 shall be deemed to have been imported.

(2) Liability of person reporting goods short landed -- Subject to subsections
(3) and 20(2.1), any person who reports goods under section 12, and any person
for whom that person acts as agent or employee while so reporting, are jointly and
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severally or solidarily liable for all duties levied on the goods unless one or the
other of them proves, within the time that may be prescribed, that the duties have
been paid or that the goods

(@) were destroyed or lost prior to report or destroyed after report but prior to
receipt in a place referred to in paragraph (c) or by a person referred to in
paragraph (d);

(b) did not leave the place outside Canada from which they were to have been
exported;

(© have been received in a customs office, sufferance warehouse, bonded
warehouse or duty free shop;

(d) have been received by a person who transports or causes to be transported
within Canada goods in accordance with subsection 20(1);

(e have been exported; or

(f have been released.

[28] Clearly, UPS is either the person who reports the imported goods, or it is the
agent for that person (its customer, the importer). It follows therefore that it is
jointly and severally liable for the duties under subsection 18(2) of the Customs Act
and is therefore liable to pay GST on the value of the goods under section 212 of
the ETA. The obligation of UPS to pay the customs duties (and therefore the GST
under section 212) is further confirmed by subsection 32(5) which imposes upon a
person “authorized under paragraph 6(a) to account for the goods ...” (a licensed
customs broker as set out in SOR/86-944) a liability to pay the GST.

[29] The amount of $2,900,858 was paid as or on account of tax by UPS. It was
paid by mistake or otherwise and therefore subsection 261(1) of the ETA requires
the Minister to pay a rebate.

[30] The appellant did not claim a rebate within the time required under
section 261. It is clear from subsection 296(2.1) of the ETA, which I have quoted
above, that such an unclaimed rebate must be taken into account in the
computation of net tax. I need not elaborate on this point. It was fully dealt with by
Bowie J. in Peach Hill Management v. The Queen, [1999] G.S.T.C. (T.C.C.), aff’d
[2000] G.S.T.C. 45 (F.C.A.) and by Sheridan J. in SAS Restaurants Ltd. v. The
Queen, [2005] G.S.T.C. 159 and by David Sherman in his commentary on Club de
Hockey Les Seigneurs de Kamouraska Inc. v. The Queen, [2005] G.S.T.C. 73
(T.C.C)).



Page: 12

[31] A number of other cases and commentaries were discussed by counsel for
the appellant, including a decision of this court in McDonnell v. The Queen, [2005]
G.S.T.C. 134 (T.C.C.) and the commentary thereon by David Sherman. I do not
think it is necessary to comment further on these arguments. The statutory
provisions and the case law are clear. UPS was a person liable to pay the GST on
the imported goods. It overpaid it and was entitled to the rebate which it could
claim under the mechanism of subsection 296(2.1).

[32] The appeal is therefore allowed, with costs, and the assessment is referred
back to the Minister of National revenue for reconsideration and reassessment on
the basis that the appellant is entitled to a rebate of $2,900,858 which may, in
accordance with subsection 296(2.1) be taken into account in computing its net tax
for the purposes of the GST provisions of the ETA. The Minister should also in
reassessing take into account any other adjustments to which he may have agreed
at the objection level.

Signed at Ottawa, Canada, this 300 day of November 2006.

“D.G.H. Bowman”
Bowman, C.J.
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ik port 1 entry where the shipment woubd enier Canada. Derimg the [936/1 997 pemail,
LIPS had impot site Jocations in Wancouver, Calgary, Winnlpeg, Fort Ene, Windsor,
Hamslon and Moncreal. The monifest repart wiould List 2ll of the shapmenis that would
b entering Canads at thol kecation. The mamifest repont wag then subinitied to Revenos
Cansda.  Based upoa s revisw af this masifesi report, Revenue Cansda would mdicane
LIPS which shipmenis it wished fo imspect when the shipments arrived at the sufferancs
warehouse refermed %o in pamgraph 14 below

Copy of Manifzs Bepait (fies five pages). boir Mook of Docemets, Tah 4

MR
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1f the: comsignee had an active brokernge accoum with UPS, UPS would have a perseral
agency agmement {"GAAT] o [l For that consignes and would act as Braker o bring
the shipment ipin Cranada

Copry o GAA_ boim Brak of Duczmaesiy, Tab 3

I the coesignes did not have mn sctive brokempe scooant with UPS. UPS would affer its
cwn brokernge services. For residential consigmees, UPS” practise wias io acl as hraker
und. upoa delivery of the shipment 10 the consignes, request that the consignes sign o
o=t Py Gl abtomey to canfinms ol UPS had been auchorized ro broker the
shipment at the pot of emiry,

Cigy of COD, Joim Book of Documens, Tah §

Where UFS octed ns broker, ¢ither priee i or af the fime the shipment armived o ik UPS
impost site location, oy of the commerciol invodee for the slipmeed was forwarded o
LIPS’ brokerage mling departmens in Feedericton, New Brumswick. The rmting
departmeent wiald ise the infesmaticn From the cammercial inviice io determine if the
el in Uhe shipment were dutisbli onil'or taxable ond the appropriacs il restment.
This rating was done ar different times depending on the type of shipment invalved (as
illstussed in furiber detail below),

When the shipmant physically arrived af the UPS impan site location, it was processed
ihrough o sufference warehouse. The waybill sccompanying the shipment was sesmed,
which would pull up the infomastion In 1SPS about the shipment and indicate whether
Revewe: Canada hixl idertified the shipment a one i1 wishid 1o irspect. The process by
which the shipnwest was released From the suffemnce warehouse i3 dbcussed below:

5 Couler Femission — I the value of the shigment wes less than 520 CATL the
shipmeni was classified a3 0 “courier remizsion™ These shipmens were duly and
GiST e, and as such, o specific mmnsaction-related decuments had g be
sahmitted en Reveros Cannda. Provided thot Bevenue Canads hisd not idenfified
Lkt shipment as cne it wished o inspect, coutier remidsson shipments passed
thircugh the sufferance wanchouse and were deliversd o the comsignes;

h. L Value Shipments (CLYE™] — 1f the value af ike shipment was betveren 520 -
59999 CADY, the shapieent wns classificd ns o Low-Yalue Shipment (“LY5"),
Dhity ol GST were payable on these shipments. Proveded that the LY'S shipmen
had satisfied certain cequinemens applicable to LVS shipmems {e.g., the shipment
had been assigned so an approved broker (UPS or another braker)) and the
shipment had mot otherwise been idenrified by Revenis: Cansda as o shipment il
wished o inspect, the shaprsenit could be rebeased from the sufferance warshouse
Beoriuse these shipments were LY5, the shipments could be deliversd o the
consigness befor: being rated by UPS. UTS wouald mie the shipmeris afier they
wizre delivered 1o the consignees {with the excegion of COLF shipments, which
wizre alwasa reed hetione beang deliversd 10 the consignees). As hroker, UPS paid
the duly and GET which it belisved was pwing on these shipments 1o Revenes

RS
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Canadn by the 24" day of the tsanth fillvwing the releass date (2= sel cut in
Furiber detnil below):

High-Valus Shipmesits {“HYS") - If the value of 2 shipment was $ 60 CAD or
mucre, the shipmens was classified a3 o High-Value Shipment (“HY5"). These
shipments remoined in the sufferance warehouse umil the mecessary paperaork
(1.2, o mamilfest and supparting documentation was presented 1o Bevenus
Carada Omce the paperwork was reviewsed by Revenoe Canado and the
necessary approvals obeained, the HY'S shipment was teleased (rom the
suffersnce warchouse. Dty s5d GET were payable on these shipmeniz
Howewver, unlike LWS shipments, LIPS bad g sccount 10 Revenus Cmsda for
these dlipmenls withis five days of their rebease dase.

15, UPS waould ihen complete o B3 Form thm waos sene o Revense Conndo. Tz B3 Foemn
Bk b the dury and axes which UT'S beligved were payoble on the shipments. UPS
woialil also send a cheque o Beverme Conadn for the amoants tha (0 believed were pwing
Toc duty and taees 2= fallows:

LWS: for shipmenes valsed a2 less fhin $1,600.00 CAD, sne B3 Fomen was
subenivied 1o Revenue Canesda an the T4 dny of each month. This B3 Fonm Fisted
ndl of the shipmints released by Beversoe Canoda tbe preceding month, As
hraker, LIPS would, by the |ost business doy of the manth falkawing the monsl in
which the goods were released, s=nd Kevenue Canadn a cheque for all of the
duties and GET beligved w he owing for the shipmems limed onothe B3 Formg

[53 Tor all LY%'S shipmeets st came imin Carada in Ocinber, | 957 (rum daiz: Hevember %, 1997
[lanl Tives pagges), Jomi Baok of Docunents, Tab 7

HY5: for shipmenis valued ot 28600 CAD or more, 0 B3 Form was completed
for e2ch shipment and submitled o Revenus Cansda within Gve days of the
tilease dare. A brokes, LIPS would pay the duties and GST which it befieved
were awing an oli of the HY'S shipmems by the last business day of the manth in
which the billmg period ended (the Blimg periced being the period tha begine on
the 25tk daw of 8 monith ard ends oo the 24th day of the following month).

BY for @ HVE shipmeng dotzd Sepismber 38, 17, kil Bosk of Docmens, Teh 4

16, Omee the shipment was neleased by Revenise Cansda, ihere were pwo methods of
dedivery, The fiest involved LTS defivering the shipment to the consignee ond then
seniling the consignee an invoice by mail bater on, Thas vosse would set o LIPS
compitstion ol the duty and g vwing on the shipment 2s well & LIPS’ charpe forits
aervices | for “express shipmems™, the UPS brokerape fee was includid Ihr;mh'pﬁd
by the shipper). The secomd method af dellvery was for COD shipments, In these coses,
the consipnes wad reguaired to pay the eitine apount owing to LIPS before the shipmerd
wirs peleased o the consignes.

JLsDa54E 1

Copy al Imeemce, Joant Book of Docwments, Tak ®

Copsy af COD, kit Book of Dowments, Takf
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Amsunt il GST owi the

I7.  {Given the volume of shipments being mpomed into Cansds by UPS, 18 was pai

18.

imeammion far the shapper or UPE io occasinrally mske errors in abiempting m comply
with the provisions of the Eveise Fax Aot and the Crsfoms Act.

For example. nstead of declaring the valuz of 4 shipment ar $200 (i sctual salue). the

:|I11l|:ru:r ar UFS may have declared the valee of the shipmerd as £2,000. These errors

veere ofvem anly idendlfied afier LIPS kad pasd the duises and GST which il beligved were
waing 1 Revenu: Cansda,

1 Faor 1 1996757 period. UFS mede the Ballowing types of averpayment ermars:

Titdwdni

2. Wrong Value for Duty | 54% of the doller valoe of overpayment errars) — The

shippes or UPS decloread the wrong valug of the goods bhing impested ar used the
wroag currency o determine the valoe of the goods;

[Examples Seiad @ Tab | of the CompenSusi of Represemnive Files]

Retarmed Shipmems (24% af the dodlor value of cverpayment smors) - LIPS
brokered sl pald GST on goods thin wene rejected by e comsignes whin UPS
antemgiied to deliver the shipment ar the consignes no Jonger resided s the
delivery loestion. Examyples of the corzignes refusing dedivery of a shipmoent
ineluded situntbons where e comslpree feh that the coat associmed with bringing
the shipment into Cannda was ioo high ar the goods hod pot been ondered by the
Canspnes;

[Enmargdes, Rusarsd af Tads 2 o the Comipesdiam of Reprewesinlive Fikss)

. Cemadian Goods Betumed (12% of the dollar vadue of overpayment ecrors) — LIPS

ook and padd GET om poods that wers gosmps oo dutkss and taxes because
thew ariginmed in Canada ond were nol advanced m volos whils temparnariby
oul=de of Camsda;

[Examphes founid & Tab 3 of the Compendium of Beprosarsaini File)

GST Froe Goods (9% of the dallar vulwe of overpivment eross) — LIPS brokered
and podd GET on poods that were pod sultject io GET oo impariaiion (e.g. medicaol
supmlics)

[Examples Teared 51 Tah 7 of lise Cuen peariiee of Represeniative Files]

Part-Lot | Split Shipenents (9% of the dollar value of cverpayment errors] — LPS
brokerod and pai] GET om the emiire shipmens when cnly par of (e shipment
entered Carads and then paid 21l or part of the GST agols when the helamee of the
parceh im th: shijpgment entered the eountry,

[Essemphes fownd st Tab % of e Campenliom of Bepresesiaive Filsi]
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£. Temporary bepons (2% af the dodlar valug of overpayinent errors) - UPS
brnakered and paid G5T/duty on the foll value of the goods [mported, where o
reduced |eved of GET/dny was acwaliy owing based on special rules dealing with
imparts for short periods of tiise for specifiod uoss, The mad common exampls
was poods imponsd into Canada for mode showes

[Examples oumld a1 Tab |9 of the Comperdiom of Represemaiive Flles|

g Consignes Had 112 Osm Broker 1% of the dellar value of ovespayment emoes ) —

LIPS proceeded to act 25 broker for comtomers who slready hixl o ¢ustoms broker
In these sinzations, the customer womld ofisn rofize 10 pay any of the amoanis

being charged by UPE or would refuse s pay UFS" brokernpe fees;
[Exgrmees Toand &t Teb § of the Compesdiem of Raprewsiasres Fils|

b Wrong TanlT Classificmion (1% of ihe dollar value of overpaymenm errors) — LIPS
uor the shipper incorroctly classfied the mmpaoried poods;

nimm il Tab ] mn mxslmiiye
Eanmniple firimd s Tab 1] of the Compendam ol Ffei]

i Warramty Replacement — LIPS beokered and peid G57T an pocds thin were nog
subject o GST becouse they were being sent back 1o Cansda or the United Stmes
lor warranly nepair;

IExamples #oand i Tab @ of the Compendam of Represntetive Files|

i Uifis — UPS brokered and paid G8T on goods that wens pol anbject te G5
hecauss they were gifts under $60 in vabue and, ax such, GST exempl; and

[Examgles fisarsd a1 Tah 8 o the Comnprmdiam of Repressataive Fis |

k. MAFTA = UPS brokered and paid OFT/daly on poods that Fll ander NAFTA
aml, as guch, were duty free on mpoetagion,

[Enmnples found ot Fab 12 of (he Compendim of Represmiziive Fiem]

b h e

M, I'he resall of moking the overpaymment ermons described abonee was that UTFS was ool of
pocket the ovespaid QST al FEae in this sppeal,

Ewaminatien for Discovery of Druce Riddedford, page 10, gositiozs 1841, and gige 21, quedion
LKL

21, Belfore Inte December, 1596, UPS had the following procedure in ploce fo recover the
imerpayments it hml made 1 Revesus Canada:

o Customers withool GST Reginrmion Mumbers: Fora
customer witheat o GET regisirmion nambaer, the cusiemer’s
accoanl was credited the amosmi of the averpaymem and UPS

T3 E
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debaied the same amoan from s GL aooount $200470
{entntled “Coods and Services Tax™) which resuloed inoa
reduciion in LIPS GET Lishikily 10 Bevenue Cacada as shown
on ling 105 af its GST retam,

b, Cusomess with G581 Regesiration Mumbers; For a customes
will 2 G5 T negeirmion nusber, the customes’s account was
crodited the amount of the overpayment and LIPS debited the
sme amosant feem it GL oot #113517 (entiled * Accoum
Heceivable = Others Custom Dhaty ond Tax Refund™). 175
then fiked certain documenistion with Reveoue Canada in an
effont o recover the amount of the overpayvine (he “rchate
applicatsan™), The bme between the doie when the rebare
applicanon was mude 106 the Tiene when UPS woukl receive the
cheque from Feverme Canada varied from 6 days o ane year
Ltpon recoipt af & chegoe [fom Reverue Canoda, UT'S would
credsi the amoust 1o iz Gl sccosm 2113300,

LIPS keme daied Decenber i, 18804, Inml Beek of Decumenis, Tae 0

I lare December ol 196, LUPS extended the shplecaton of the procedure described in
parngragh 2 1{n) o casiommers with GST registation numbers 25 well. This was desipped
b0 maare efficionily recover GIT overpayments mide 1o Revenss Cansdo going foraard

Accardingly, in all cases where there bad been a GST averpayment (o Revense Cannda,
UPS followed the procedum: described in paragragh 2 o) shove. That is, the customer’s
acgount wis credited the amoen of e overpayment asd LIPS GL aceoam 33470 wag
dehiled the sume amount. This sccousting entry reduced UPE' reported GST Lnhifity 1o
Tevenue Carada as shoavn on Hoe 105 af i GST retuen, By the amsount of the (5T
OVErpENIENL

A pant of this procedure, where the GET overpayment exceeded £50 nnd the consipgnee
v O5ET registract, LIPS askad the consipnee i slgn & ersdle npte (the “Credis Moce™).
The Credid Mote was addressed to the Manister of Mational Fevernie lrom e cuslomef
and Enlicaied the shipment nunshes, the LIPS trnsection mumber, the invaice number, and
i st of GIST paid in emor. A typical Credit Moge read as fodlows:

Tk MINISTER OF NATIONAL REVENUE

FRECaND 2

GET dp

Please be advised tim United Parcel Sorvices is suthorized o take an
inpis 12x credd of the Goods and Sernaces Tex, umiler part LX of the
Excize Tax At dmcily relaed 10:

Shopetaeim Moo

li e
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LIPS traissction ¥
Tenice #:
Faor the smouni of

Asw GET registrant wa will nod claim g credis (nmn e credit) for the
SIME Stk

Signed the v ol L]

Al address: Fredesicton Brokiemps

Eefund Depariment

0 Harreell Boad

Fratencum, NB

E1l 642
Mute ta the Imponer: Upan rezeption of this suibormeation, Uniied
Parcu| servicy will crodn your accoum & lirt 3 above meniioned
FTT ]

Criafil Mote, Jzim Brak of Decomonis, Tas 11

The Amount a0 Bssue i this Appual

23, During the 199 997 period, UPS filed GET retumns wilk Reveiise Canoda o s monshly
bazis,

26 Asstated above, LIRS weald offset the GST overpayment errors againss the amouit of
GET reported by UPS as shown om line 105 af i1 GST retam

Chrinds sl Services Tas Retoem for 199871997 Period, loni Bood ef Diecumeniz, Taba 13-14

27, The omount of the GET overpaymenis for the 1996715957 period thot was offss apalins
thse amound of GST reparied by LIPS as shown oo lise 105 of its G8T retum was
SLOFT 2L, UPS did sot allect those cverpayments as GST from iis essmamers.

o Ch oo abanuit Manch 20, 3000, UPE received a Motics ol Assesment from Revenios
Camada assessing it the omoant of 54,144 485 71 for the 15961997 pemsod (the
"'q-'immlﬁ“"?

Motice of Amassmoni, b Bock of Docuneens, Tab 38

TisawEs i
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2% Thix Assessmem was made up of the fallowing amounts:

o 196 — D saldlpved 3% oF ingrut tax creding om fomd, beverges and entertninment
expenses - 817 58700

b 1956 — Apinn Insgance posting oreor - $50,938. 00

-3 15956 amed | 597 — Disnllooed rebates clammed oo bohall of customers -
200711100

d. Imerest - $454 606 20
€. Ponalty - $532,229.77
Motice of Assemmant, foint Boak of Doosmonio Tals 33

3 O June 15, 2MH0, UPS filed a Notice of Chjpection to the Assessment. [n the Natice of
Chwction. LTS digd not di st thee 5940, 93800k sl pustment m cotmection with the Sl
[naumance posting sTor.

Wohes of (Rjeciom, foeh Beok of Decumenty, Tah 16

I However, UPS dad dispute the 327 587 00 adyustment in conmectan witl the isput iy
credits on food, beverages and emerninomen expenses. By Motics of Deczsion dated
December L, 2002 {the “Nolice of Decison ™), Revenue Canscds permitied UFS o claim
an I TC ik pmsountaf 316, 72235 in relmion (o this item. UPS takes no furiber s
with that particulor afjustmenL

Motce of Digeotion, boimt Book of Docamenis, Tob 34

Mirice ol Decis i, Joni Book of Documens, Tab 3T

SLLL T
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BLL

32, LIPS akso challenged the denial of the £2 959, 135,00 adjustmens aken with respect io the
GET overpayments. In the Motioe of Decision, Revenue Cansds allowed an adjustisent
OF $36,265.040 in relation sa thig ilem. The balance of this amoant, $2,5%00, 83800, plus
ingesest sl penalty, is the amount ar issae m ks appenl.

Mitica of Chjpsction. Jomil Book of Documests, Tab 36

Moica af Dedision, Joial Beok of Deoumens, Tab 37

Dated at Toreeao this 24 day of July, 2004, m 2

Con thm

BLAKE, CASSELS & GHAYDON LLP
Borrisiers and Solicitors

Box 25, Commeroe Comr Wesi

Toronen, O M5L 1A%

David E. Spieo

Tel: (416) BE3-2755

Fow: (416) #63-2653

E-nmail: david spirmieblskes com

g s Tomorio this 24% day of July, 2006,

e iy,

Cowreel for the Respondint

Jodn H. Slme, QUC.
Deputy Atomey General of Canndn

DEPARTMEMNT OF JUSTICE
130 King Street West

Sudte 3400, PO Baox 36

Taramic, ON MSX LK&

Hury Trlizhman

Tek: (4163 973-3108

Fan: (416 73-0404

E-mail: barre erlimanigiustice. go.co

TitEmiei
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