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TAX COURT OF CANADA
IN RE:  THE | NCOVE TAX ACT

2007- 926( CPP), 2007-925(El),
2007- 928( CPP), 2007-927(El),

BETWEEN:

JIMF. MOORE, ANTO NETTE (ARYA) MOORE
Appel | ant ;
- and -
THE M NI STER OF NATI ONAL REVENUE

Respondent .
Hel d before M. Justice Paris at the Provincial Courthouse

in Nelson, B.C., on Wednesday, August 15, 2007.

APPEARANCES:
M. J. Mbore, For the Appell ants;
M. M WMatas, For the Respondent.

THE REG STRAR L. G les
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Vancouver, B.C.
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REASONS FOR JUDGVENT
(Delivered Oally in Nelson, B.C. on August 15, 2007)
( PROCEEDI NGS COMVENCE AT 9:38 A M)

JUSTI CE: These appeal s which were
heard on common evi dence are fromthe determ nati ons nade
by the Mnister of National Revenue that both appellants
were not enpl oyed in insurable or pensionabl e enpl oynent
as defined in the Enploynent Insurance Act and the Canada
Pension Pl an by the intervenors, Ms. Ann Gover and M.
WD. Main. For Ms. Mbore, the period covered by the
determ nations was from Septenber 1%, 2004 to Septenber
28'", 2005 and for M. Moore, the period covered is
December 1%, 2004 to Septenber 28", 2005.

The appel l ants contend that throughout the
rel evant periods they were enployed by the intervenors
under contracts of service. The respondent and the
intervenors maintain that the appellants were i ndependent
contractors engaged by the intervenors under contracts for
services. The intervenors are narried and were the owners
of an apartment conplex in Nelson, B.C. During the
rel evant periods, the appellants worked for the
intervenors, Ms. Moore, as a property nmanager of the
conpl ex, and M. Mbore, as nmintenance person, and | ater
on as property manager as well.

The intervenors acquired the apartnent
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conplex in June 2004, and in July 2004 the appellants
approached the intervenors to work as property nanagers
when they were visiting Nelson. The intervenors contacted
the appellants after they had returned hone to Victoria
and after an exchange of e-mail messages, on July 30",
2004, the intervenors offered Ms. More enploynent as the
resident property manager, starting Septenber 1%, 2004.
Ms. Moore's intended status as an enpl oyee was confirned
in followup e-mails fromMs. CGover in August 2004. Mks.
Moore's salary was set at $2,000 a nonth with work above
the regul ar duties of the resident property manager to be
paid at $15 an hour.

M. Main testified that in August 2004 he
told Ms. Gover that he did not want to hire M. and M.
Moore as enpl oyees and that he wanted themto be
i ndependent contractors. This information was apparently
not communicated to the appellants until |ate October
2004, after they had noved with their famly to Nel son and
into the apartnent conplex and begun, in Ms. More's case,
her duties as resident property manager.

In a letter she wote to the intervenors at
the tinme, Ms. Moore said that this change |left her w thout
El protection, which was a serious concern to her, but
otherwi se did not refuse the change. Eventually on

Decermber 15'", 2004 a written contract entitled "Minagenent
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and Basic Ceaning Contract” was entered into by the
i ntervenors and Ms. Moore, who was shown as doi ng busi ness
as Expect More Property Managenment. The contract
purportedly was effective from Septenber 1%, 2004 to
August 31°%, 2005.

M. More did not have a witten contract
with the intervenors, although a proposed draught of a
mai nt enance contract dated October 24", 2004 was put into
evidence. It showed a term from Septenber 1%, 2004 to
August 31°%, 2005. However, M. Moore said that he did
not perform any paid mai ntenance work for the intervenors
until after Novenber 2004. Thi s coincides roughly with
the period of work covered by the Mnister's determ nation
which started Decenmber 1%, 2004. M. Mbore's evidence
that he did not work for, or get paid by the intervenors
prior to Decenber 1%, 2004 was not seriously chall enged
and | accept that his work started at that point.

Finally, a new contract entitled
"Managenent and Basic C eaning Contract” was entered into
July 29'", 2005 between the intervenors and both M. and
Ms. Moore doi ng busi ness as Expect Moore Property
Managenment for the period Septenber 1%, 2005 to August
31%, 2006. However, in md-Septenber 2005 the intervenors
term nated the contract and the appellants and their

famly vacated their two apartnents at the conpl ex.
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1 The contracts thenselves will form

> | appendices to these reasons.

3 "1l deal separately with the question of
4 | whether the work done by M. and Ms. More for the

5 | intervenors was done under a contract of service, or a

g | contract for services. The relevant considerations in

7 | making this determ nation are set out by the Suprene Court
g | of Canada in the Sagaz decision cited by counsel for the
g | respondent at paragraph 47. And | read:

10 "The central question is whether the person who
11 has been engaged to performthe services has

12 performed them as a person in business on his

13 own account. In making this determ nation, the
14 | evel of control the enployer has over the

15 worker's activities will always be a factor.

16 However other factors to consider include

17 whet her the worker provides his or her own

18 equi pnent, whet her the worker hires his or her

19 own hel pers, the degree of financial risk taken
20 by the worker, the degree of responsibility for

21 i nvest ment and managenent hel d by the worker,

29 and the worker's opportunity for profit in the

23 performance of his or her tasks."

24| The ternms and conditions of the work performed by Ms. More

for the intervenors from Septenber 1%, 2004 to August 31,

N
(93]
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1 | 2005 is set out in Exhibit A-1. The follow ng points, in ny
o | view, indicate the existence of a level of control by the
3 | intervenors over her work that is nore consistent with a
4 | contract of service than a contract for services.

5 Firstly, Ms. Moore was required to

g | personally performall the managenent and cl eaning duties
7 | listed in the appendices to the contract, except that she
g | Wwas pernitted to use a relief manager for weekends and for
g | @ two-week holiday period. Even in the case of weekend
10| relief, Ms. Moore was only pernmitted to have M. More

11| performthe service.

12 Wil e the evidence showed that Ms. More
13| may have used others to do sonme of the work required by
14| her contract, under the terms of the contract, the

15| intervenors had the power to require her to do the work
16| personally. It is the right to control, rather than the
17| exercise of the right that is material.

18 Secondly, Ms. Moore was required to reside
19| on site and be available to take energency calls fromthe
20| tenants, and to be available to show suites to perspective
21| tenants from9:00 a.m until 8:00 p.m seven days a week.
22| The requirenment of Ms. Moore's presence on site is a

o3| further indicia of control by the intervenors.

24 Thirdly, the details of Ms. Mdore's work

N
(93]

are set out in relatively precise ternms in the appendi ces
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to the agreenent and set out specific procedures that nust
be foll owed for many tasks, including the provision of
rent rolls, preparation of petty cash reports, the filing
of forms, and follow ng procedures when tenants vacated
the property, and the use of specific filing systens and
forms, and neetings with the bookkeeper and evictions. The
cl eaning schedule is also set out in detail. These
requirenents, in effect, amobunted to control over the
manner in which Ms. Moore did the work.

Fourthly, the contract required Ms. Moore
to meet with the intervenors' bookkeeper Beryl Knight in
the first ten days of each nonth to view vacant
apartnents. It appears that this was intended as a neans
of control or supervision of the work to be done, or
actually done, by Ms. Moore, cleaning the vacant
apartnents. This was confirmed by the evidence of M.
Main who said it was his and Ms. Gover's expectation that
Ms. Knight would periodically inspect Ms. More' s worKk.
This, though, did not work out.

In any event, it is not material whether
the intervenors exercised this right of inspection of the
suites. It is sufficient to say that they had the right
to do so under the contract.

It is somewhat difficult to determ ne the

| evel of actual supervision and control exercised by the
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1 | intervenors over matters not covered in the contract. It
o | is apparent that there were frequent conmunications

3 | between the Mores and Main and Gover, because of the many
4 | problems presented by the conplex. Also M. Min was

5 | staying at the conplex on an average of ten nights per

g | month during the year, and he admitted, he could have |eft
7 | notes for Ms. More about things that he felt needed to be
g | done or that were not being properly done, at least in the
g | fall of 2004 until he becane involved in a major

10| renovation of the conplex with CVHC fundi ng.

11 Ms. Gover al so provided specific

12| instruction on occasion by e-mail. It seens that the

13| Moores wished to keep M. Main and Ms. Gover inforned

14| about what was going on, and M. Min and Ms. Gover were
15| appreciative of their input and suggestions, and responded
16| With directions when asked. Overall, however, given the
17| particular ternms of the witten contract, | amsatisfied
1g| that M. Min and Ms. Gover retained a degree of control
19| over Ms. More's work that points to the existence of a

20| contract of service.

21 Wth respect to the ownership of tools

20| required for the job, the evidence shows that Ms. More

23| provided a vehicle, a conputer and a filing cabinet, while
24| al'l other equiprent and supplies were furnished by the

N
(93]

i ntervenors including a phone. M. More was reinbursed
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1 | for gas for the vehicle. It is not clear how nuch use was
o> | made of it, or of the conputer, or the cost of these

g3 | items. M. More used part of her apartnent, as well, as
4 | an office, but paid a reduced rent for it. This test does
5 | hot point strongly in either direction.

6 The next factor is the degree of financial
7 | risk undertaken by Ms. Mbore. She had no financial risk

g | or responsibility for investnent and no real chance of

g | profit or risk loss fromher work for the intervenors.

10| Under the first contract she had a fixed salary, or hourly
11| rate with extra work, and was not permtted to subcontract
12| her work except in very limted circunstances as nentioned
13| above. Al so the contract, by its termnms, indemifies M.
14| Moore fromany loss arising fromcarrying out the

15| contract. | refer to paragraph 12 thereof. This factor
16| tends to show Ms. Mbore was an enployee rather than in

17| i ndependent contractor.

18 Anot her consideration is the intentions of
19| the parties to the contract. The evidence in this regard,
20| again is somewhat problenatic. It appears that for the
21| first nonths of the contract the parties considered Ms.

20| Moore to be an enployee. However, by late Cctober 2004
23| the intervenors let Ms. Mbore know they wi shed her to be
24| an independent contractor instead. Wth sone reluctance,

N
(93]

she agreed. However, there is no evidence that any of the
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1 | terms of her contract changed after October 2004,

o | therefore this appears to be a case where the parties, or
3 | at least the intervenors, believed that they can control

4 | the nature of their legal relationship sinply by virtue of
5 | the name they give to it. However, as stated by the

g | Federal Court of Appeal in the Royal Wnnipeg Ballet v.

7 | the Queen case, at paragraph 56:

8 "There is anple authority for the proposition

9 that parties to a contract cannot change the

10 | egal nature of that contract nerely by

11 asserting that it is sonething else. The

12 el ements of the contract nust be exam ned to

13 determ ne whether the parties did, in fact,

14 create the relationship they intended."

15| For the reason already noted above, | amof the view that
16| the relationship created by the contract between Ms. More
17| and the intervenors for the period September 1%, 2004 to
18| August 31", 2005 was a contract of service and that Ms.

19| Moore was not in business on her own account. The insertion
2g| of the business nanme was a device intended to create the
21| i mpression that she was running her own business, while the
2o | terms of the contract did not support that conclusions.

23 The second contract, dated July 29'", 2005
24| contains two material differences fromthe first contract.

N
(93]

It is between both the appellants and the intervenors
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wi t hout specifying which tasks are to be done by M. or
Ms. Moore. Next the rate of pay has been changed to a
percentage of gross rents with a mninmumsalary. This
i ntroduces a chance of profit that was not present in the
first contract. However, the contract still required
personal service and that the appellants live on site.
The duties of the appellant are set out in the sanme ternms,
and the situation regarding the ownership of tools,
provi sion of supplies is still the same. Overall, in ny
view, this contract is also one of service rather than a
contract for services for both appellants.

Finally, it remains to be determ ned
whet her M. Moore was an enpl oyee or independent
contractor from Decenber 1%, 2004 to August 31%, 2004. No
witten contact was executed between the parties. The
draft contract is of little assistance in determning the
rights and obligations of M. Myore and the intervenors
since it was never signed by M. Mwore. M. More's
statenent that it was verbally binding is not accepted,
because if he had accepted the contract, there would have
been no reason not to sign it. Furthernore, such an
al | egation was never put to M. Main or Ms. Gover for
confirmation.

The evi dence produced at the hearing showed

that M. Moore carried out small repairs and m nor
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renovations at the apartnent conplex for $15 an hour.
There was no evidence that he was paid by the intervenors
for any property nmanagenent work done during that period.
M. Moore's evidence was that Ms. Mbore was responsible
for the property managenent work set out in her contract,
except for weekend relief work, but he wasn't paid by the
intervenors for that.

M. Moore invoiced for his work and no
deductions were taken fromthe paynents he received. The
M ni ster assuned, in determning that M. More was an
i ndependent contractor, that he set his own schedul e,
priorities and tinelines for conpleting the repairs and
renovations. M. More alleged that the e-mails from M.
Gover denonstrate control and supervision over his work.
The only e-mails that deal with M. More's work, however,
is Exhibit A-25 witten or sent on June 18", 2005
instructing M. More not to do certain things in |ight of
t he CVHC renovati ons being planned and carried out.

Wth respect to set work tinmes, M. Moore
said he had to work when units were vacated. Sone nenbers
of M. Moore's famly assisted himw th the work, but they
were paid directly by the intervenors and nost tools and
equi pnent were supplied by the intervenors. M. Moore
used his van to pick up supplies and was paid for gas.

M. Main said M. More was nmuch nore experienced than
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hi nsel f and that he could not tell M. More howto do the
work required. He also said that he did not supervise M.
Moor e because he was busy with the CVHC renovati ons.

In cross-exam nation M. Main was only able
to recall one instance where he had showmm M. More how he
wanted a particular job, some w ndow repairs, done. M.
Moore gave two ot her exanples where M. Min had input in
the way a particular job was done, once in the type of
paint that was to be used, and once regardi ng the renoval
of an asbestos tile floor. On the basis of the evidence
that was presented, |I'msatisfied that neither intervenor
exerci sed any significant control, correction, or
supervi sion over the work done by M. More. The few
exanples cited by him appear insignificant in light of the
anount of work done by himover the period.

Al so, given M. More's experience, and M.
Mai n's occupation with other matters, it is nuch nore
likely that M. Main did not direct or supervise M. Moore
when he was at the conpl ex.

|"mal so satisfied that M. More did not
wor k fixed hours but worked when needed and set his own
job priorities in order to |look after the conplex. On the
ot her hand, the tools were supplied nostly by the
i ntervenors, except for the appellant's fan, and the wages

of helpers for M. More were paid by the intervenors.
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1 No evi dence was | ed about who was

o | responsible for the cost of redoing any work that was not
3 | properly done. No other risk of |loss was shown to have

4 | been incurred by M. More and no investnent of capital

5 | was required. There did not seemto be any restrictions
g | placed on M. More that would have prevented him from

7 | working for others during this time, but M. More said he
g | was kept too busy at the conplex to work el sewhere.

9 Finally, with respect to the intention of
10| the parties, it is clear that the intervenors, from nid-
11| October 2004 on made it clear to both M. and Ms. More
12| that they wished to engage them as independent contractors
13| rather than enployees. M. More would have been aware of
14| that when he began working on Decenber 1%, 2004. There
15| Was no evidence that he objected to this arrangenent, or
16| to the fact that no deductions were taken from his pay. |
17| read into this contract an acceptance by M. More of the
1g| status as independent contractor.

19 In Iight of the absence of control and

20| supervision, and the absence of any other factor which

21| woul d counter the common intention that M. More

2o | performed his services from Decenber 1* to August 31%,

23| 2005 for the intervenors as an independent contractor,

24| find that he was, in fact, an independent contractor at

N
(93]

the material tines, rather than an enpl oyee of the
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i ntervenors.

For all of these reasons, therefore, the
appeal s of Ms. Moore are allowed, and the appeals of M.
Moore are allowed only to the extent that the period from
Sept enber 1%, 2005 to Septenber 28, 2005 was worked as an
enpl oyee rather than an i ndependent contractor.

Thank you.
( PROCEEDI NG CONCLUDED AT 9:58 A.M)
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