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Toronto, Ontario
--- Upon comencing the Oral Reasons on Wdnesday,
April 22, 2009 at 2:02 p.m

JUSTI CE WEI SMAN:  This trial
i nvol ved four appeal s agai nst determ nations by the
respondent M nister of National Revenue that
various cleaners performng janitorial and rel ated
services in hotels and nedical centres for the
appel l ant were engaged in insurable and pensionabl e
enpl oynent, and therefore the appellant was |iable
to deduct and remt enploynent insurance premnm uns
and Canada Pension Plan contributions on the
wor kers' earni ngs.

Fernandes Villegas is one such
wor ker. He was engaged by the appellant from
Novenber 15, 2006 to August 4, 2007, a period of
sone eight nonths. The other workers in question
are 239 in nunber, four of whomintervened in these
proceedi ngs, nanely, Tania Headl ey, Sivakumaran
Mut hucumaru, Juan Al fonzo and Mabel M nto, although
only the latter individual appeared to participate
in these proceedi ngs.

The 239 workers were engaged by
t he appellants during the three years, 2004, 2005
and 2006.

A.S.A.P. Reporting ServicesInc.
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The appel |l ant contests the

respondent Mnister's assessnents on the grounds

that all 240 workers were

i ndependent contractors

under contracts for services and not enpl oyees

under contracts of service during the periods under

revi ew.

At the beginning of these

proceedi ngs, it was agreed by all counsel that al

wor kers were subject to the same terns and

conditions in their working relationship with the

payer appellant, so by agreenent, all the appeals

were heard together on common evi dence.

In his subm ssions, counsel for

the M nister, having origi

aforesaid, attenpted to di

nal ly agreed as

stingui sh workers |ike

Ali Al alou, who he now concedes was in a different

wor king relationship with

t he appell ant and was

i ndeed an i ndependent contractor.

That causes difficulties because |

find that the counsel for

the Mnister is bound by

his original agreenent that all workers worked

under the sane terns and conditions and all had the

same wor ki ng rel ationship.

Shoul d we depart from

that, there is no choice but to individually

exam ne all 240 workers.

That was not the

A.S.A.P. Reporting ServicesInc.
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agreenent; it is not an econom cal and efficient
way to conduct these proceedings. Therefore, when
| viewed the evidence throughout the trial 1 viewed
it according to the original agreenent.

In order to resolve the
fundanmental issue as to whether these workers were
enpl oyees or independent contractors, the conbi ned
force of the whole schene of operations between the
appel l ant and the invol ved workers nust be exam ned
to discern the true working relationship between
the parties.

To this end, the fourfold
guidelines originally articulated in Mntreal
Loconotive, [1947] 1 DLR 161, which was followed in
W ebe Door Services, (1986) 87 DTC 5025 (FCA), as
further elucidated upon in 671122 Ontario Limted
v. Sagaz Industries, [2001] 2 SCR 983, and further
anplified as to intent in WIlf, [2002] FCJ No. 375
(FCA) and Royal Wnnipeg Ballet, [2006] FCA 87, and
as varied in Légaré and Pérusse, the first of which
is cited at [1999] FCJ No. 878, and the latter,
[2000] FCJ No. 310.

As | said, the fourfold guidelines
adunbrated in those cases has to be followed. The

four facets of this tinme-honoured test are the

A.S.A.P. Reporting ServicesInc.
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appellant's right to control the workers, which

i ncl udes an exam nation of whether they were in a
subordi nate as opposed to an i ndependent
relationship with the appellant; which of the
parties owned the tools used by the workers in
performng their duties and therefore who could
direct and control how those tools were to be used;
t he worker's chance of profit in their relationship
with the appellant and their risk of loss if any in
t hat rel ati onship.

Adverting first to the |level of
control the payer has over the worker, which the
jurisprudence says wll always be a factor in these
determ nations, that was pronounced by Justice
Maj or in Sagaz, at paragraph 17. | note that what
is inportant is not so nuch the actual or de facto
control the payer has over the worker, but his or
her right to control the worker as was indicated by
M. Luu on behalf of the Mnister.

| find inthis matter that while
the appellant certainly had the right to control
the workers, the level or extent of that right was
no nore than would exist if the cleaners were all
i ndependent contractors. By that, | mean that in

ei ther case the appellant could dism ss the worker

A.S.A.P. Reporting ServicesInc.
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for theft or tardiness or poor workmanshi p, whet her
t hey were independent contractors or enpl oyees.

O greater significance is the
determ nati on of whether what the appellant was
doi ng was controlling the workers as opposed to
nmonitoring them There is a series of cases saying
that nmonitoring the result nust not be confused
with controlling the worker. When | say there was
a series of cases, they start w th Charbonneau,
[1996] FCJ No. 1337 (FCA). There is Vulcain Al arne
| ncorporated, [1999] FCJ No. 749, paragraph 10;
also in the Federal Court of Appeal, Livreur Plus,
par agraph 19 and 20, [2004] FCJ No. 267,

D&J Driveways, [2003] CAF No. 453 and Gty Water v.
the Mnister, [2006] FCA 350 at paragraph 18.

There is a related concept found
in the jurisprudence that states that where the
worker is in standard enpl oynent as opposed to
havi ng speci alized expertise, an enpl oyer and
enpl oyee rel ationship requires the payer to have
the right or power to tell the worker not only what
to do but howto do it. That was originally
decided in 1858 by Baron Brammell in R v \al ker,
at 27 LIJMC 207. How | have distingui shed standard

enpl oynment from expert enploynment is that an expert

A.S.A.P. Reporting ServicesInc.
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is one who has such specialized know edge that it
exceeds the ability of his or her payer or
supervisor to direct and control how he does what
he or she does. |In these cases, an enpl oyer-
enpl oyee rel ati onship can exi st even though the
wor ker can only be told what to do and not how to
do it.

In the matter before ne, the
evi dence satisfies nme that the appell ant payer had
no supervisor on site wth the workers. There was
a |l ead worker, usually one involved in heavy-duty
wor k, |ike carrying out heavy kitchen garbage,
floor-stripping and waxi ng, carpet-cleaning, and
mar bl e restoration, who was paid extra for
assisting new workers in orientation. That
i nvol ved showi ng them where the tools and supplies
were to be found in each jobsite. That |ead worker
was al so responsible for finding replacenents in
case some work did not show up for any reason

The workers involved | would
classify as standard workers. |If you |look at the
case of WIf | previously cited, that involved a
hi ghly specialized I T conputer person.

In the matter before ne, these

i ndividuals were nerely janitors and cleaners with

A.S.A.P. Reporting ServicesInc.
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t he exception of the few people, as | understand
it, who had the expertise to refinish marble floors
and strip and wax floors. Neither one of those
were beyond the ability of the representative of

t he appellant to supervise, direct and control.

Because in ny view we are dealing
with standard workers, in order for themto be held
to be enpl oyees the evidence nmust indicate that the
payer had the right to tell themnot only what to
do but howto do it.

Here, on the evidence, all the
wor kers were experienced janitors and cl eaners;
sone had full-tinme cleaning positions. For
exanpl e, Mabel Mnto had a full-tinme job cleaning
roons at the Sheraton Hotel and nerely worked
nights with the appellant for a given nunber of
hours. I n other words, they all knew how to vacuum
the room and dust and di spose of garbage. The
tasks of that level were well within the ability of
the payer and the |l ead workers to direct.

So far as the distinction between
nonitoring the result and controlling the worker,
pursuant to Charbonneau and the series of cases
that followed it, | amsatisfied that the |ead

wor ker and the appellant's representative,

A.S.A.P. Reporting ServicesInc.
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M. John Procopoudis, were not controlling the

wor kers or supervising them because, in the case of
the | ead worker, he was there working on the site
much the sane as whi chever worker was working with
him that M. Procopoudis was not working on the
site, that he only periodically visited at each of
the many sites with which his conpany had
contracts. The purpose of his visits was to
nmonitor the results and to respond to any client
conpl aints about the quality of work that was being
done.

Both Mabel Mnto, wth reference
to M. Procopoudis, and Marquita Knight, with
reference to a person nanmed "Chris", both thought
that they were being subjected to supervision and
control. Having listened to the evidence, | find
that what in fact was happeni ng was nere
nmonitoring. In the case of anyone who was new to
the position, it involved as well orientation as to
what had to be done, where the tools with which to
do it could be found.

Lest anyone think that these
matters are not conplicated, there are two nore
considerations with reference to control to which

nmust address nyself. The first is that the

A.S.A.P. Reporting ServicesInc.
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evidence is clear that the workers had the right to
refuse any given assignnent, for whatever reason
One that was specifically elucidated in the
evidence is that the proposed project was too far
from her home. The evidence of Mabel M nto was
that she could just say no, which was consi stent
with the sanme evidence that canme from

M. Procopoudis.

This is of inportance because of
the jurisprudence. There is, again, a nunber of
cases that tal k about the inportance of the
worker's ability to refuse assignnents. | wll
start with Precision Gutters v. the Mnister,
[2002] FCJ No. 771, at paragraph 27.

Justice Sexton, on behalf of the Court says:
“In ny view, the ability to
negotiate the ternms of a
contract entails a chance of
profit and a risk of loss, in
the sane way in allow ng an
i ndividual the right to
accept or decline to take a
job entails a chance of
profit and a risk of |oss.™

Qoviously, I will returnto this

A.S.A.P. Reporting ServicesInc.
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© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

10

theme when | cone to discuss profit and | oss. As
you well know, profit and |oss are two of the four
gui delines set out in Webe Door. This was the
first of the cases that tends to indicate that
where one can refuse an assignnment, that by itself
is a chance of profit and a risk of |oss which

i ndicates that the worker is an independent
contractor.

That was a rather oblique
reference to the point. |[|f you read 10Tati on Event
Catering Inc., which is 2008 TCC 562, there is a
cl earer quotation fromLivreur Plus, which
previously cited. At paragraph 41, it says:

"Together with the right to
refuse or decline offers of
services, these are factors
whi ch this Court has regarded
as indicating a contract of
enterprise or for services
and rather than one of

enpl oynent . "

You will find words to the sane
effect in D & J Driveway, [2003] CAF No. 453.

The second consideration with

reference to control to which | have averted is

A.S.A.P. Reporting ServicesInc.
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that the evidence is clear that the workers had the
right to hire helpers or replacenents if they were
ill. 1 understand fromthe evidence that the
difference is that a hel per is someone who wor ks
with the worker at the worker's expense, whereas

t he replacement is soneone that the worker woul d

| ocate and pay should the worker have to be very
tenporarily absent due to sickness or death in the
famly or whatever. | do understand that the
evidence is that if a worker was going to be away
for a long tinme, then the appellant would find a
repl acenent for that period of time and pay the
repl acenent instead of the worker.

But the lawis clear and the | aw
to which | amreferring is called Ready M xed
Concrete Southeast Limted v. the Mnister of
Pensions, [1968] 1 All-England Law Reports, 433 at
page 422, where the Court says, and it is
M. Justice MKenna:

"A servant nust be obliged to
provi de his own work and
skill. Freedomto do a job
ei ther by one's own hands or
by another's is inconsistent

with a contract of service."

A.S.A.P. Reporting ServicesInc.
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The evidence in this regard | have
said was cl ear, because we have evi dence from
Robbi e Persad that he in fact did — it wasn't a
theoretical right — hire a replacenent. W know
that right existed, notw thstanding the evidence of
the two witnesses for the Mnister, Mabel Mnto and
Marquita Knight, who both clearly said that their
under st andi ng was that they could not hire
assistants or replacements if they were ill, and
that their personal services were required.

Havi ng drawn everyone's attention
to that discrepant evidence, | nust digress to say
a word about credibility. 1 found all wi tnesses to
be truthful and unbi ased, but not equally credible.

That was mainly because sone were very
sophi sti cated busi ness people, like

M. Procopoudis, and others were very

unsophi sticated in business matters, |ike the two
| adi es, Mabel M nto and Marquita Knight. For
exanpl e, Mabel M nto had no appreciation of the

di fference between a T4 and a T4A, let alone the
conplicated distinction between an enpl oyee and an
i ndependent contractor. Wiile | didn't doubt the
| adi es’ veracity, | did doubt their understanding

of the issues before the Court of the terns and

A.S.A.P. Reporting ServicesInc.
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conditions of their working relationship with the
appel lant and therefore their credibility.

Going back to the right to hire
hel pers, as | have already said it was agreed at
t he begi nning of these proceedings that all workers
had the same terns and conditions in their working
relationship with the appellant. Therefore, the
matter proceeded on common evi dence, neani ng that
t he evidence of one worker applied equally to al
240. | have said that there was very clear
evi dence, which | accepted, that Robbie Persad
could and did hire replacenents. Since there is
agreenent that they all had the sane terns and
conditions it nmust follow that the two | adi es have
to be found to have enjoyed the sane freedom
notw t hstandi ng Mabel M nto's inpression after her
first interviewwth M. Procopoudis that she was
told that she was not permtted to hire or find
repl acenents. | conclude that she was sinply in
error in that regard.

Further, from a comon-sense point
of view, it nade no sense to nme that people like
Robbi e Persad, who | woul d categorize as a heavy
wor ker as opposed to a light worker -- and | draw

that distinction fromthe evidence of M.

A.S.A.P. Reporting ServicesInc.
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Procopoudi s, that a heavy worker was the one who
was nore likely to be the | ead worker on the job,
who had extra tasks to do aside from nornma

cl eaning, such as floor-stripping and waxi ng, such
as polishing marble -- that if people like that had
the right to hire helpers and to repl ace

t hensel ves, surely it would be comon sense, there
woul d be no reason for the appellant or

M. Procopoudis to restrict normal janitorial

cl eaners from doi ng the sane.

Next, | have to discuss the topic
of subordination. Subordination is a word that is
not found in the comon-|aw cases, except in those
cases where it has been inported fromthe
enpl oynment i nsurance cases under the G vil Code of
Quebec where, in Article 2099, it is set out that
an inportant elenment of a principal agent
relationship is that there is no relationship of
subordi nati on as opposed to one of independence.
personally find that a useful guideline as to who
is an enpl oyee and who is an i ndependent
contractor; anyone who has read ny decisions wll
see it referred to.

Looking at this case to see if

there is a relationship of subordination between

A.S.A.P. Reporting ServicesInc.
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the workers and the appellant, | note that there
was a rule that the workers had to wear the conpany
shirt and the conpany | ogo and had to pay for it.
They were obliged to wear black pants and bl ack
shoes, all of which were at their own expense.

This is control. Not only is it
control, there is a case called Rousselle, [1990]
FCJ No. 990 (FCA), that introduces a concept which
| call cultural integration. It is a case that
hol ds that a worker is integrated into a business
in that his or her com ngs and goings are aligned
with those of the enpl oyees of the business. This
sounds to ne |ike where a worker is obliged to wear
a conpany shirt with a conpany logo on it, it
sounds like the person is culturally integrated
into the business, which tends to indicate that
t hey were an enpl oyee.

Havi ng said that, the evidence is
that this uniform had anot her purpose, and that was
one of security. It was on the evidence of
M. Procopoudis, that it was the requirenment of the
client that they be able to identify those people
who were comng and going in the night, with sone
keys and codes. Therefore, the uniformhad a

nunber of purposes, sone of which tend to indicate

A.S.A.P. Reporting ServicesInc.
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that the wearer was an enpl oyee and others that do
not .

As | suggested to M. Procopoudi s,
a sinple card which the worker could wear with or
wi thout their identifying photograph on it would
have done the job of satisfying the security issue
Wi thout going so far as to be an indicia of control
and cul tural integration.

On balance, | found that this
uni formrequirenent was an el enent of control and
which tended to indicate that the wearers, the
wor kers, were enpl oyees.

| introduced this topic under the
rubric of subordination. Wat | amsaying is that
| also found that a facet of subordination is being
obliged to wear a uniform

Still under the headi ng of
control, I amtrying to weigh the evidence pro and
con with reference to control. | still have one
nore observation to make. | note that al
W tnesses advi sed that they had to go back and
remedy any errors they made on their own tinme and
at their own expense and that they were financially
responsi bl e for any damage they or their hel pers or

their replacenents did while cleaning.
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To ne, this indicates that they
wer e i ndependent contractors. Enployees still get
their pay even though they nmust spend tine
rectifying their errors.

To conclude with reference to
control, this mass of considerations, even though
there are one or nore that tend to indicate that
t he workers were enpl oyees, the overwhel m ng
conclusion is that the control factor indicates
that these workers were independent contractors
despite the requirenent that they wear this uniform
and despite its indication of a degree of
subordi nation and cultural integration.

| can be considerably nore brief
when it cones to the tools. It is clear that al
necessary tools, nops, buckets, broons, carts,
vacuum cl eaners, marble grinders, floor strippers
and buffers were provided by the payer, with the
sol e exception of the unifornms which, as aforesaid,
were paid for by the enpl oyees.

There was evidence that sone of
t he heavy-duty workers had their own equi prment and
could, if they wanted, bring it. But that in ny
m nd did not detract fromthe fact that in al

times the appellant had all the necessary equi pnent
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and it was available for the workers to use.

The actual cleaning products, the
evi dence indicates, were provided by the client. |
find that Marquita Knight was in error in this
regard when she testified to the contrary, except
that there was evidence when it cane to cleaning
kitchens, it was indeed the appellant that provided
the kitchen cleaners. By and | arge, the evidence
was quite overwhelmng that the tools were provided
by the appellant, which indicates that the workers
wer e enpl oyees.

For those who are interested, |
have read the reason that the ownership of tools
has rel evance; this conmes fromthe Anmerican
Restatenent. It is that he or she who owns the
tools has the right to dictate and direct how t hey
are to be used. That is what gets to the issue of
control

Let nme pass on to the chance of
profit. To start with ny conclusion, the evidence
with reference to a chance of profit, clearly it
i ndi cated that the workers were independent
contractors. In the first place, they had a right
to refuse assignnments; | have already read to you

the quote from Precision GQutters:
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"The ability to negotiate the
terns of a contract entails a
chance of profit and a risk
of loss in the sanme way that
all owi ng an individual the
right to accept or decline to
take a job entails a chance
of profit and a risk of
| 0ss. ™
From a common-sense poi nt of view,
the nore jobs you decline the |less profit you are
going to earn and the nore jobs you accept the nore
profit you are going to earn
This mght be the logical tinme to
delve into the word, "negotiate.” | have now tw ce
read from paragraph 27 of the deci sion:
“In ny view, the ability to
negotiate the ternms of a
contract entails a chance of
profit and a risk of loss.™
The evidence is clear that the
wor kers coul d not and did not negotiate the
remuneration involved in their work with the
appel lant. Rather, the appellant would go to the

j obsite, would assess the square footage and, in
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M. Procopoudis's experience, would see what tasks
were required to be perforned. Wth his
experience, he would know how many workers were
required, howlong it would take. He would quote
on the job, add a 10 per cent mark-up, which was
his, and then the rest would go to the workers.
They could either take it or leave it, which tends
to indicate that the workers were enpl oyees.

Continuing on with the profit and
| oss thene, there is another sentence that foll ows
t he sentence | have now read a nunber of tines,
from paragraph 27 of the decision, and it says:

"The installers were not
given any set tinme for
performance of the contract
and hence the efficient
performance mght well |ead
to nore profits.”

That is prophetic when viewed with
the facts that | have heard. Throughout the
hearing, it has been repeatedly pointed out that if
a worker was given a set anmount of noney to
conplete a project, which | find was the case with
all the workers involved, then obviously, if they

wor ked qui ckly and conpleted the project in |ess
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time than they were being paid for, that was
profit. If they were slow and, indeed, Mabel Mnto
i ndi cated that she never conpleted any project in
the tine that she was given and worked overtine

wi thout pay — let nme digress: That indicates an

i ndependent contractor; workers who work overtine
get paid.

Sonmeone who is slow and al ways
goes over the time stand to make less profit. The
fast people can either go hone or can find gainful
enpl oynent for whatever tinme they save. [In other
words, they are in a position to profit by sound
managenent. That is a key phrase that recurs in
the cases. You will see it in Mntreal Loconotive,
you will see it in Webe Door; the ability to
profit by sound managenent indicates an independent
contractor.

Thirdly, with reference to the
chance of profit, where one has the right to hire a
hel per or a replacenent, that automatically entails
the chance of profit and indeed a risk of |oss.
Agai n, Robbie Persad is a perfect exanple. He was
paid $60 for a project. He needed a replacenent to
whom he paid $40 to $45, and quote, he "keeps a

little sonething” for hinmself. That is profit,
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clear and sinple, which indicates an independent
contractor.

| conclude that these workers had
a chance of profit. But | nust express
di sagreenment with Ms Summerhill, who argued that
t he heavy workers had a chance of profit because,
over and above their normal project contract price
or contract price for a given project, they could
earn extra by doing marble floors or cleaning
carpets or whatever. | certainly understand the
argunent. But follow ng the Federal Court of
Appeal in Hennick, [1995] FCJ No. 294, one nust
di stinguish profit fromincreased earnings; they
are not the same. |In Hennick, we had a
recal citrant school teacher who could earn nore, the
nore hours she worked; she worked by the hour and
got paid by the hour. The Federal Court of Appeal
hel d that may be nore earnings, but it is not
profit in a business sense.

The sane goes for one who works on
a piecework basis. If you turn out nore pieces,
you can make nore noney, but that is not profit.
VWhat we are tal king about in the case of
Robbi e Persad is profit.

| see fromny notes that having
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commented on the fact that the renunerati on was not

negotiated with these workers, it was on a take-it-

or-leave-it basis, | should go on to say that |
found that the ladies — by "ladies", | nean M
Knight and Ms Mnto -- were confused. | find as a
fact that they, like everyone else, were each given

a set amount, such as $60 for a project, which
usually took nore or |less than six hours.
Therefore, they concluded that they were being paid
$10 or, in Ms Mnto's case, $9.50 per hour

The only possible problemwth
that is that if that was indeed the case, why is it
necessary to have the worker log in and | og out
times, rather than just sign in their name? |
specifically put that question to M. Procopoudis;
| accept his answer that while nerely having them
sign to acknow edge their presence m ght be good
enough, it was better if they actually signed in
the tinme and signed out the tine.

Let me pass on to risk of |oss.
This was equally clear as the chance of profit,
despite the fact that these workers had few
expenses. They had no vehicle expense. They were
required to spend virtually no nonies — none for

tools and very little for uniforms. Even though
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they were not reinbursed, they were responsible for
damages. They did have to buy in sone cases
construction boots as well as black shoes and bl ack
pants. The boots were the heavy-duty workers'.

Not wi t hst andi ng the fact that
t heir out-of - pocket expenditures wouldn't, in ny
view, be sufficient to constitute a risk of |oss,
as | have already indicated, the ability to reject
jobs is a chance of loss, as is this quick-worker-
ver sus- sl ow wor ker phenonenon, when they are given
a fixed amount of noney to do a project. | need
not repeat what | said earlier except that I would
add, going back to Robbie Persad, that hiring a
hel per or a replacenment involves a risk of |oss
just as well as it did in Robbie's one exanple of
t he chance of profit because, in an energency, he
could well have been obligated to pay $70 or $75
for that hel per-replacenment. The risk of |oss
clearly indicates that these workers are
i ndependent contractors.

Al'l these guidelines are all in
aid of helping nme ascertain the total relationship
between the parties. |In that regard, | would
hi ghl i ght six of the nobst inportant pieces of

evidence that in ny view determ ne what the
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rel ati onshi p was.

The first is the right to refuse
assignnments. That goes to a | ack of subordination,
which I have nentioned earlier. As well, there is
a chance of profit and a risk of |oss.

Secondly, the freedomto hire
soneone to help or replace you, that runs squarely
into Ready M xed Concrete; it is inconsistent with
a contract of service.

Thirdly, that right to refuse, no
1, and no. 2, the freedomto hire, they constitute
a chance of profit and a risk of |oss.

No. 4, | have found that there is
an absence of supervision and control. Wat was
going on was nonitoring the result, which one is
entitled to do whether it is enployee or an
i ndependent contractor invol ved.

Fifthly, I note that nobst of these
wor kers had prior full-tinme enploynment when they
cane to the appellant. An exanple: Mbel Mnto
was a full-time cleaner of roonms at the Sheraton
Hotel. It was clear fromthe beginning that their
wor ki ng rel ationship with the appellant was not
exclusive. They had the right to work for others,

whi ch indicates that they are independent

A.S.A.P. Reporting ServicesInc.
(613) 564-2727 (416) 861-8720



© o0 N o o A~ wWw N P

N N N N N N RBP B R R R R R R R R
ag A W N P O O 00 N oo 0o d~ W N - O

26

contractors.

Si xthly, the evidence is, again
fromM Mnto, that they were not paid for
overtime, which indicates independent contractor.

There is actually a seventh item
that | wanted to nention under the rubric of the
total relationship, and that is the topic of
intent. The lawis quite clear that the intent of
the parties is less inportant as the four Webe
Door Cuidelines get nore conclusive, as is the case
here. That was established in WIlf, which | quoted
earlier, and Royal Wnnipeg Ballet, which | quoted
earlier.

Al so, in the Goodal e case, which
have not previously read — no, | don't nean the
Goodal e case.

Yes, | nmeant the Kil bride case
that | have not previously read that was brought to
my attention by counsel for the Mnister. It is
2008 FCA 335, paragraph 11

"This is not a close case

where the Webe Door test is
i nconcl usive, requiring the
Court to give greater weight

to the intention of the
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parties."”
That is why | have not gone into
the issue of intent; the Webe guidelines were

qgui te concl usi ve.

In these matters, the burden is on

t he appellant to denolish the assunptions set out

in the Mnister's Reply to the Notice of Appeal

Counsel, Ms Summerhill, took M. Procopoudis

t hrough paragraph 17 of the Mnister's Reply which

contains the Mnister's assunptions, sone of which

were not controversial at all, and others of which
were probative of the issues put before the Court.
O the probative ones,

M. Procopoudis disagreed with assunption 17(f):
"The workers reported to the
appellant on a daily basis.™

He denolished that assunption. As
| have said, there was periodic nonitoring.

Simlarly, in paragraph 17(g), |
found that it wasn't so nuch that the appell ant
supervi sed the workers by checking the work and
maki ng recomendations; it was a matter of the
property manager and the | ead worker or

M. Procopoudi s periodically wal king around and

nonitoring the result, usually at the instance of
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the client, which was not supervision and control.

Paragraph 17(i), it was both
agreed with and disagreed with. The appellant's
regul ar hours of operation were Monday to Friday,
nine to five. That was di sagreed with because it
gives you the inpression that the workers were
required to be on the job nine to five. But the
evi dence of M. Procopoudis is that it did not run
i ke an offi ce.

But the second part was agreed to,
t hat the conpany offered cleaning services to its
clients 24 hours a day.

I n paragraph 17(k):

"The workers' hours of work
were determ ned by the
appel l ant. "

The evidence was that the hours
were determned by the client, that there weren't
set hours of work; there were paraneters. As |
understand, when it came to hotels, the paraneters
were between el even in the evening and five the
nor ni ng, when the cooks appeared for work. In the
case of nedical offices, it was fromsix in the
evening to six in the norning. As | have said too

many tines, it was totally up to the worker what
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part of those paraneters they used in doing their
wor K.

Par agraph 17(m:

"The workers were required to
work a certain nunber of
hours in a given period."

There was no evi dence of that.
Again, they were given a set contract price for a
set project; they could profit if they were quick
and they could lose if they were slow. They were
free to establish their own hours within the tine
span set by the client.

Paragraph 17(n) was also partly
true. The appellant trained the workers and paid
themduring their training period. The evidence
was that they were not trained; these were
experienced janitor-cleaners. They were oriented,
because each nedical suite and each hotel had its
t ool s and equi pnent and cl eaning supplies in
different places. Sonme needed floors done and sone
did not. It took up to three to four hours in sone
cases to orient the workers as to what was
required.

As far as paying themis

concerned, the evidence was that originally they
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were paid soon after the orientation. But
experienced proved that sone people were only
interested in getting paid for the orientation and
did not return. Therefore, the system was changed;
they were put on a three-nonth probationary peri od.
Then, if they stayed, they were they paid for this
orientation session.

This brings me down to
par agraph 17(r):

"The appel |l ant covered the
cost of redoing the work."

The evidence was clearly to the
contrary.

Par agraphs 17(s) and 17(t), this
gets ne back to Ready M xed Concrete; they were not
required to performtheir services personally and
t hey coul d hire hel pers.

Paragraph 17(u), this was one of
t hose propositions which was partly true:

"The appel | ant was
responsi bl e for paying
hel pers and repl acenents.”

| have already said that the only

ones that the appellant paid for were the |long-term

repl acenents; the worker was docked accordingly.
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It is the sane w th paragraph
17(v):

"The appel | ant provi ded al
the required tools ... and
materials at no cost to the
wor ker . "

The true part was the tools; the
false part was the material s.

Par agraph 17(x):

"The appel | ant was
responsi bl e for mai ntenance
and repairs of the tools and
equi pnent . "

Not true. | would be quick to say
that | have never really heard such a provision in
an enpl oynment contract before; | think it is
onerous and unreasonable, but that is a personal
view. The evidence was clear that that is what the
agreenent provided that, if a belt on the vacuum
cl eaner went or it needed sone repair, it was up to
the worker to pay for the cost of repairing the
appel lant's equi pnment. |In any event, assunption
17(x) was denvol i shed.

Par agraph 17(z):

"The workers did not incur
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any expenses."

There were not many but, | repeat,
there were sonme unifornms, there were sone danmages
and there was curing faulty work or breakage on
their owm tinme and expense.

Par agraph 17(cc):

"The workers were paid $5 to
$11 an hour."

That was denolished. Paragraph
17(dd):

"The appel | ant determ ned the
rates of pay."

That is basically established.
The only exception to that was the evidence of M.
Procopoudi s, that heavy workers soneti mes demanded
nore than he offered. |If he had the margin, he
would give it to them But | would say that 17(dd)
was basically established.

Jencan Ltd., [1997] FCJ No. 875
(FCA), says that even if the appellant doesn’t
denolish all the Mnister's assunptions, the
assunptions that remain not denolished have to be
sufficient to support the Mnister's determ nation.

It is my finding that sufficient of the

assunptions in paragraph 17 have been successfully

A.S.A.P. Reporting ServicesInc.
(613) 564-2727 (416) 861-8720



© o0 N o o A~ wWw N P

N N N N N N RBP B R R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

33

denol i shed by the appellant such that the renaining
ones do not support the Mnister's determ nation.
Before concluding, | would like to
agree with M. Luu that people like Ms Mnto and
Ms Kni ght are not sophisticated business folk |ike
M. Procopoudis. Therefore, they have been
proceedi ng on the basis that they were enpl oyees,
when | have found that they were independent
contractors.
| need to explain to Ms M nto, who
is here, and to whoever cares to read these
Reasons, that the difference or distinction between
an i ndependent contractor and an enployee is a
matter of |aw because the rights of third parties
are affected; it is not just what is fair between
t he worker and the payer.
If I can quote fromthe Suprene
Court of Canada in Sagaz Industries, at
par agr aph 36, they say:
"The distinction between an
enpl oyee and an i ndependent
contractor applies not only
in vicarious liability but
al so to the application of

various forns of enpl oynent
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| egislation, the availability
of an action for w ongful
di sm ssal, the assessnment of
busi ness and i ncone taxes,
the priority taken upon an
enpl oyer' s insolvency and the
application of contractual
rights."
Much as | have synpathy for
Ms Mnto and Ms Knight, this decision or
determ nation that | have to make is a matter of
law. | wll continue to followthis law until such
time as a higher court says that the test is no
| onger objective, but it is subjective.
| have investigated all the facts
of the parties and the w tnesses called on the
parties' behalf to testify under oath for the first
time. | have found new facts and indications that
the facts inferred or relied upon by the Mnister
were unreal or were incorrect and essentially
m sunderstood. | find these workers were carrying
on business in their own right as janitors or
cl eaners.
The M nister's concl usions are

accordingly objectively unreasonabl e.

A.S.A.P. Reporting ServicesInc.
(613) 564-2727 (416) 861-8720



© o0 N o o A~ wWw N P

N NN R R R R R R R R R
N B O © O N O O M W N LB O

35

| woul d distinguish this case and
t he evidence that | have heard from
Justice Porter's decision in Goodale, 2001 TCJ
No. 261, which on a cursory reading seens to be
factually on all fours with the matter before ne,
but there are inportant distinctions.

I n Goodal e, sonme of the workers
were paid by the hour; in Goodale, the workers were
required to performtheir services personally; in
Goodal e, there is no evidence that the workers had
the right to refuse assignnents, and | could see no
chance of profit or risk of loss in that case, as
opposed to this one.

In the result the appellant's
appeal s are all owed and the decisions of the
M ni ster are vacat ed.

Thank you all for your assistance.

| will adjourn Court.

THE REG STRAR: This sitting of
the Tax Court of Canada in Toronto i s now
concl uded.

--- \Whereupon the excerpt concluded at 3:25 p. m
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