Citation: 2009TCC280
2007-3019(GST)G
2007-3020(GST)G
2007-3027(GST)G

BETWEEN:
FRANCOIS RICHARD, MICHEL RICHARD AND EVE RICHARD,

APPELLANTS,

AND

HER MAJESTY THE QUEEN,
RESPONDENT.
[OFFICIAL ENGLISH TRANSLATION]
CERTIFICATION OF TRANSCRIPT OF
REASONS FOR ORDER

Let the attached copy of the original version of the Reasons for Order delivered
from the Bench in Montréal, Quebec, on March 12, 2009, with some minor
corrections, which | identified and initialled, be filed.

For clarity, | also attach hereto an edited copy of the Reasons.

"Lucie Lamarre"
Lamarre J.

Signed at Montréal, Quebec, this 28th day of May 2009.

Translation certified true
on this 30th day of September 2009
Margarita Gorbounova, Translator




TAX COURT OF CANADA

RE: EXCA SE TAX ACT

2007- 3019( GST) G
2007- 3020( GST) G
2007- 3027( GST) G

BETWEEN: FRANCO S RI CHARD
M CHEL RI CHARD
EVE Rl CHARD
Appel I ant s

-and-

HER MAJESTY THE QUEEN
Respondent

[ OFFI Cl AL ENGLI SH TRANSLATI ON|

Hel d before the Honourable Justice LUCI E LAMARRE, Tax
Court of Canada, in the offices of the Courts

Adm ni stration Service, Mntréal, Quebec, on

March 12, 2009.

REASONS FOR JUDGVENT

APPEARANCES:

FRANCO S POULI N
KATHY KUPRACZ
Counsel for the appellants.

MARTI NE BERGERON
Counsel for the respondent.

Regi strar/technician: C aude Lefebvre

Rl OPEL, GAGNON, LAROSE & ASSCOCI ES
215 Saint-Jacques St.
Suite 328
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Mont réal , Quebec
H2Y 1MB

GST- 5268 per: JEAN LAROSE

START OF REASONS FOR JUDGVENT: 3:25 p.m

The appeals pertain to the assessnents
I ssued agai nst the appellants as directors of J.B.
Lefebvre inc. (JBL) for failing to nmake GST paynents
pursuant to the Excise Tax Act (ETA) in the anount of
$39, 323. 49, or $45, 284.40 once penalty and interest are
added, for the period fromJanuary 1, 2004, to January
31, 2004. The assessnents were issued under section 323
of the ETA

The appellants are relying on the due
di |l i gence defence in subsection 323(3) of the ETA to
escape their joint obligation together with the
corporation to pay the anmount due to the M nister of
Revenue of Quebec (the Mnister).

To succeed, the appellants nust show
that they had exercised the degree of care, diligence and
skill required to prevent JBL's failure to remt the net
tax anmount due to the Mnister.

The net tax in the anount of
$39, 323.49 for the period fromJanuary 1, 2004, to
January 31, 2004, had to be paid by JBL by March 1, 2004,

at the | atest.
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- 4 - REASONS
FOR JUDGVENT

Eve Richard, President of JBL's Board
of Directors, explained that the corporation had existed
since 1912. It was founded by her grandfather. It
operates a retail business selling shoes.

The conpany grew over the years. The
founder's daughter, Iseult R chard, took it over in 1959.
Eve Richard, Iseult's daughter, joined the company in
1981 and becane president in 1994, when her nother
retired fromits day-to-day nmanagenent. Eve Richard has a
master's degree in business adm nistration (MBA) and is
primarily responsible for managi ng the business's
finances.

Pierre Mirin, another director of the
corporation, joined in 1986 and was in charge of
negoti ating | eases for all stores.

Francois Richard, Iseult's son and
Eve's brother, is a |lawer by training and joined the
conmpany in 1991. He was responsible for purchasing and
i nventory nanagenent .

M chel Richard, also Iseult's son and
Eve's brother and also a | awer, was another of the
conpany’s directors. He works for the Laurentian Bank,
and al t hough i nforned about the conpany's finances, he

did not work for the conpany per se.
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- 5 - REASONS
FOR JUDGVENT

It is apparent from Eve, Francois and
M chel Richard's testinony that the corporation peaked in
2000 wi th annual sales of around $30 mllion.

Busi ness sl owed down starting in
Sept enber 2001. The year ending on January 31, 2002,
showed a net | oss of $150,000. That |oss becane $455, 000
at January 31, 2003. Eve Richard explained that the
devel opnent costs had i ncreased and sal es had dropped.

In fall 2002, watching its financia
situation deteriorate, the conpany called on Saine
Marketing to develop a strategic plan and a renarketing
strategy. Saine Marketing advised it to lower its
mer chandi se sale prices, to increase enployee salaries in
order to recruit nore specialized staff, to increase
advertising costs and to speed up inventory turnover in
order to be nore conpetitive. That plan did not work.

Sal es dropped, and non-recurring costs
such as consulting fees, severance pay and shutdown costs
upon cl osures of some of the stores resulted in the drop
of the gross profit nargin.

The Board of Directors met once a
year. The nenbers of the Board of Directors also sat on a
managenent conmttee, which nmet at l|east four tines a
year.

The conpany, which took pride in

al ways paying its suppliers, remtting its deductions at
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- 6 - REASONS
FOR JUDGVENT

source and taxes to the governnent as well as making its
| ease paynents, had nore financial difficulties in the
fall of 2003. Despite everything, it still paidits

t axes.

At January 31, 2004, seeing the
bal ance sheet for 2003 reach an all-tine low with a net
| oss of around $1.6 mllion before tax, the nenbers of
the Board of Directors and the managenent committee held
a special neeting on Saturday, February 14, 2004, in
order to review the situation

At that tinme, the decision was nmade
with the help of financial advisors, accountants and
external auditors to apply the Conpanies' Creditors
Arrangenment Act (CCAA) to the conpany. From what |
understand, it was planned to have the application heard
in court as quickly as possible.

Eve Richard stated that, during that
neeting, the representatives fromRichter, the auditors,
experts in retail and insolvency, had told her that, from
that time on, ordinary creditors, including the
government for taxes, should not be paid because they
were filing an application under the CCAA.

Francois Richard said that the GST was
di scussed at the neeting of February 14. He had asked
t hen about the status of those paynents. He was told

that, up to that day, everything was in order. As to
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- 7 - REASONS
FOR JUDGVENT

future paynents, he understood that that all paynents to
suppliers and to the governnent were subject to the CCAA
He was particularly conscious of his responsibility as
the conpany's tax liability director.

M chel Richard also said that he was
present at the neeting and that he had understood that
the conpany would file an application under the CCAA

Everyone trusted Richter, which
presi ded over the neeting of February 14, 2004.

M chel Richard knew Raynond Massy from
Ri chter through his work at the Laurentian Bank and
trusted himconpl etely.

Counsel for the respondent called as
wi tness Francois Guillaunme Couillard, an objections
officer at the Mnistéere du Revenu du Québec. He said
that he had not been inforned of the neeting of
February 14, 2004, at the objection stage. He said that
no one had told himthat Richter had advised the
appel l ants not to pay any ordinary creditors, including
t he governnent for taxes, before the application under
the CCAA was filed in court.

He received a letter from counsel for
the appellants. The letter is dated February 22, 2005,
and was filed as Exhibit I-2. It states at paragraphs 12
and 13 that, at the start of 2004, the appellants

consul ted professionals specializing in insolvency to
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- 8 - REASONS
FOR JUDGVENT

request that they prepare a creditors arrangemnment
proposal pursuant to the CCAA
He added at paragraph 14 that those
consul tati ons took place in January and February 2004 and
that it was planned that the corporation would be placed
under the protection of the CCAA in February 2004.
According to the letter, there were
del ays on the part of the professional services in
prepari ng the necessary docunentation, which resulted in
the record being filed in court only on March 4, 2004,
and the court order being issued on March 5, 2004.
In the letter, he also stated at
par agraph 15 that, given the deficiencies in working
capital, the conmpany was unable to pay the tax by
March 1, 2004, but added the follow ng in parentheses:
[ TRANSLATI ON]
In reality, were it not for the
del ays caused by the
prof essionals, J.B. Lefebvre
limtée would al ready have been
under the protection of the
Conpani es’ Creditors Arrangenent
Act at that tine.
In my view, the letter confirns the
appel l ants' testinony that they had been advi sed by

Richter to not pay ordinary creditors including the
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-9 - REASONS
FOR JUDGVENT

government for taxes after the neeting of
February 14, 2004.

In fact, | believe that the letter
indicates that R chter had the appellants believe that
the application would be made in February 2004. The GST
bei ng due on March 1, 2004, the appellants were told that
they no longer had the right to remt it.

Al t hough that advice was probably
given fromthe perspective that the application would be
filed in February, the appellants cannot now be bl anmed
for believing that they should not make any paynents to
t he governnent follow ng the neeting of
February 14, 2004.

The conpany had never failed to renit
its taxes; only the tax for January 2004 is at issue
because it was the only tax due by March 1, 2004.

The appel | ants' version that they had
understood Richter's statenents to nean that they should
not make any paynents followi ng the neeting seens even
nore plausible to ne since Francois Richard had nentioned
that he was very aware of his responsibility as the
conpany's tax liability director. If he had understood
that the conpany was not protected fromremtting taxes
for January 2004, he woul d have probably nade sure that

that debt was paid as he had done in the past.
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- 10 - REASONS
FOR JUDGVENT

However, counsel for the respondent
mentioned in her argunment that the conpany had nmade rent
paynments and paynents to the bank, but did not pay its
taxes. | did not see that in the evidence. | understood
that the conpany had paid the salaries in January and
that, after the nmeeting of February 14, it had been told
not to pay any ordinary creditors. The evidence did not
deal with who was paid after February 14, 2004.

In addition, the fact that no one from
Richter testified does not underm ne the appellants’
credibility, in ny opinion. What is inmportant is to
verify their understandi ng of the situation and what they
had done to prevent the failure.

Wiile all the appellants are
prof essi onal s, none of them had expertise in insolvency.
They cannot be bl amed for trusting experts; the standard
i s reasonabl eness and not perfection. Based on their
testi nmony, they had understood that they should be very
careful not to favour one creditor over another under
threat of personal liability. Follow ng the meeting, Eve
Richard took the time to return to the office to ensure
that the advice she had just received was foll owed,

i ncluding the advice not to remt the tax. She al so
contacted a law firm which had not advised her

ot herw se.
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- 11 - REASONS
FOR JUDGVENT

In my view, the appellants have shown,
on the bal ance of probabilities, that they had exercised
the degree of care, diligence and skill required to
prevent JBL's failure to remt the tax for January 2004,
and that it had exercised the care required in the
ci rcunst ances.

The appeals are allowed with costs.

END OF REASONS FOR JUDGVENT
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Transl ation certified true
on this 30th day of Septenber 2009

Margarita Gorbounova, Transl ator
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